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REPORT TO THE HOUSE 


TUESDAY, May 10, 1955. 


The Standing Committee on Railways, Canals and Telegraph Lines begs 
leave to present the following as its 


EIGHTH REPORT 


Your Committee has considered Bill No. 259, An Act to amend the Ra 
Act, and has agreed to report it without amendment. 


A copy of the evidence adduced in respect of the said bill is appended. 
All of which is respectfully submitted. 


‘ | H. B. McCULLOCH, 
Chairman. 


Notre: The Seventh Report dealt with a Private Bill in respect of wha 
verbatim evidence was not recorded. 


MINUTES OF PROCEEDINGS 


THURSDAY, May 5, 1955. 


The Standing Committee on Railways, Canals and Telegraph Lines met 
at 10.30 o’clock a.m. The Chairman, Mr. H. B. McCulloch, presided. 


Members present: Messrs. Barnett, Bonnier, Boucher (Chateauguay- 
Huntingdon-Laprairie), Buchanan, Byrne, Carrick, Carter, Cauchon, Cavers, 
Decore, Deschatelets, Ellis, Follwell, Gauthier (Lake St. John), Gourd 
(Chapleau), Green, Hahn, Hamilton (York West), Harrison, Hodgson, Hosking, 
Howe (Wellington-Huron), James, Johnston (Bow River), Lafontaine, Langlois 
(Gaspé), Lavigne, McCulloch (Pictou), Murphy (Lambton West), Murphy 
(Westmorland), Nicholson, Nesbitt, Purdy, Small, Stanton, Villeneuve and 
Weselak. 


In attendance: Honourable George C. Marler, Minister of Transport; 
Mr. F. T. Collins, Administrative Officer, Department of Transport. 


From the Board of Transport Commissioners: Mr. R. Kerr, General Coun- 
sel; Mr. Kells Hall, Director and Mr. J. E. Dumontier, Assistant Director, both 
of the Engineering Branch. 


From the Canadian Pacific Railway Company: Mr. K. D. Spence, Com- 
mission Counsel, Mr. G. E. Shaw, Engineer of Bridges, and Mr. R. C. Steele, 
Engineer of Signals. 


From the Canadian National Railways Company: Mr. J. W. G. Macdougall, 
Commission Counsel. 


From the Bell Telephone Company: Mr. Norman Munnoch, General Coun- 
sel, and Mr. R. Merriam, Counsel. 


The Committee proceeded to the consideration of Bill No. 259, An Act 
to amend the Railway Act. 
On motion of Mr. Byrne, 


Resolved,—That the Committee print 750 copies in English and 300 copies 
in French of its Minutes and Proceedings and Evidence in respect of Bill No. 
259, An Act to amend the Railway Act. 


Clause 1 of the Bill was called and the Minister of Transport made a brief 
statement. 


Mr. Kerr was called, outlined the purpose of the Bill, was questioned 
thereon and retired. 


Mr. Spence outlined the stand of the Canadian Pacific Railway with respect 
to the proposed changes to the Railway Act. He submitted tables showing: 


(1) Estimated cost of Maintenance and Operation of Highway 
Crossing Protection Devices for 1954 on C.P.R. lines; 


(2) Statement of C.P.R. Expenditures for Grade Separation Projects 
for Five-Year Period, 1950 to 1954 inclusive. 


At 1.00 o’clock p.m., the Committee adjourned until 3.30 o’clock p.m. 
this day. 
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AFTERNOON SITTING 


The Committee resumed at 3.30 o’clock p.m., the Chairman, Mr. H. B. 
McCulloch, presiding. 


Members present: Messrs. Barnett, Batten, Bonnier, Byrne, Campbell, 
Carrick, Carter, Cavers, Deschatelets, Ellis, Follwell, Gauthier (Lac-Saint- 
Jean), Gourd (Chapleaw), Green, Hahn, Hamilton (York West), Harrison, 
Hodgson, Hosking, James, Lafontaine, Langlois. (Gaspe), Lavigne, Leboe, 
McCulloch (Pictow), Nicholson, Nixon, Purdy, Small, Stanton, Villeneuve, and 
Weselak. 


In attendance: Same as at morning sitting. 


Mr. Spence was questioned regarding his statement made at the morning 
sitting, and retired. 


Mr. Macdougall explained the position of the Canadian National Railway 
Company respecting the bill under study; he proposed certain amendments to 
the Railway Act and, having been questioned thereon, he was retired. 


Mr. Munnoch made a statement on behalf of the Bell Telephone Company; 
he presented a proposed amendment to the Act, and was questioned thereon. 


At 6.00 o’clock p.m., the Committee adjourned until 8.00 o’clock p.m. this 
day. 


EVENING SITTING 


The Committee resumed at 8.00 o’clock p.m., the Chairman, Mr. H. B. 
McCulloch, presiding. 


Members present: Messrs. Barnett, Batten, Bonnier, Campbell, Carrick, 
Carter, Cavers, Deschatelets, Gauthier (Lac-Saint-Jean), Gourd (Chapleau), 
Green, Hamilton (York West), Herridge, Hosking, Howe (Wellington-Huron), 
James, Johnston (Bow River), Kickham, Lafontaine, Langlois (Gaspe), Lavigne, 
Leboe, McCulloch (Pictou), McIvor, Montgomery, Nicholson, Nixon, Purdy, 
Ross, Small, Villeneuve, and Weselak. 


In attendance: Same as at morning sitting. 

Mr. Munnoch completed his presentation; he was questioned and retired. 
Mr. Spence was recalled; he spoke briefly and was retired. | 
‘Mr. Munnoch made a further brief statement and was retired. 


At 9.10 o’clock p.m., the Committee adjourned to the call of the Chair: 


TUESDAY, May 10, 1955. 


The Standing Committee on Railways, Canals and Telegraph Lines met at 
10.30 o’clock a.m. The Chairman, Mr. H. B. McCulloch, presided. 


Members present: Messrs. Barnett, Batten, Bonnier, Byrne, Campbell, 
Carrick, Deschatelets, Gauthier (Lac-Saint-Jean), Goode, Gourd (Chapleau), 
Green, Hahn, Harrison, Herridge, Howe (Wellington-Huron), Johnston (Bow. 
River), Kickham, Lafontaine, Langlois (Gaspe), Lavigne, Leboe, McCulloch 
(Pictou), McIvor, Nicholson, Small, Stanton, Viau, Villeneuve, and Weselak. 


In attendance: Honourable George C. Marler, Minister of Transport. 
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From the Board of Transport Commissioners: Mr. R. Kerr, General Counsel; 
Mr. Kells Hall, Director and Mr. J. E. Dumontier, Assistant Director, both of the 
Engineering Branch. 


From the Bell Telephone Company: Mr. R. Merriam, Counsel. 
The Committee resumed consideration of Bill No. 259, An Act to amend 
the Railway Act. 


Clauses 1 to 3 inclusive were adopted. 


The following suggested amendment to the Act was considered: 


Section 416 of the said Act is amended by adding thereto the follow- 
ing subsection: 

**(2) Any person who, in using any highway crossing at rail level for 
the purpose of passing on foot or in any vehicle along such highway across 
the railway, disregards signs, signals, or other protective devices erected 
or otherwise provided by the Company pursuant to Order of the Board, 
is liable, on summary conviction, to a penalty not exceeding twenty-five 
dollars.” 


Agreed: That a communication be sent to each of the Provincial Ministers of 
Highways, asking him to consider whether existing provincial legislation deters 
highway vehicles from crossing railways without proper regard for signs, signals 
and safety devices. 


Several other suggestions were also considered. 
The Preamble, the Title and the Bill were adopted. 


The Chairman was ordered to report the Bill, without amendment, to the 
House. 


At 11.35 o’clock a.m., the Committee adjourned until 10.00 o’clock a.m., 
Thursday, May 12. 


EK. W. Innes, 
Clerk of the Committee. 


Digitized by the Internet Archive 
in 2023 with funding trom 
University of Toronto 
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EVIDENCE 


May 5, 1955 
10.40 a.m. 


The CHAIRMAN: Order, gentlemen. We have a quorum. Bill No. 259, an 
Act to amend the Railway Act. It is customary to have a certain amount of the 
evidence printed. 


Mr. BYRNE: I move that the committee print 750 copies in english and 200 
copies in french of its minutes of proceedings and evidence in respect of Bill 
No. 259, an Act to amend the Railway Act. 

The CHAIRMAN: All those in favour? Against? 

Carried. 

The CHAIRMAN: Shall clause 1 be carried? 

Mr. GREENE: Are there any people here who wish to make representations 
on this bill? 

The CHAIRMAN: I think we shall call on Mr. Kerr of the Board of Transport 
Commission. Has the Hon. Minister anything to say? 


Hon. Mr. MARLER: So far as this piece of legislation is concerned, I thought 
it would be helpful to the committee if we had two or three experts to answer 
any questions which members of the committee might wish to ask concerning 
the legislation itself and concerning the administration of the grade crossing 
fund in the past, and I therefore have Mr. Kerr who is counsel for the Board 
of Transport Commissioners; Mr. Hall who is an engineer and a member of 
the staff of the board and who has had personal and particular familiarity 
with the operation of the grade crossing fund, and also Mr. George Scott of the 
Department of Transport who has a good deal to do with the drafting and prep- 
aration of the report of the board with which I think members of the committee 
are already familiar. I am quite sure that if there are any questions which 
members of the committee would like to ask, Mr. Kerr and Mr. Hall would be 
glad to answer them, and that if Mr. Scott is required to supplement those 
answers he will be very glad to do so. 

Mr. GooprE: Before any evidence is taken, Mr. Chairman, may I say that 
I have to leave for the broadcasting committee at five minutes to eleven, and 
if I do leave the room it is not for disrespect to yourself or to the Hon. 
Minister but for that reason. 

Mr. GREENE: Can we have an explanation of the bill from the Board of 
Transport Commission? 

The CHAIRMAN: I will ask Mr. Kerr to come forward. 

Mr. Kerr: Mr. Chairman, this bill is to implement certain recommendations 
made by the Board of Transport Commissioners. As the Hon. Minister has 
already said, the board was instructed to conduct an enquiry into the railway 
highway crossing problem in Canada by order in council No, PC 1953/52 dated 
January 14, 1953, and the board held public hearings all across Canada and 
heard briefs and evidence from many interested parties including the provincial 
governments and major cities. 

The result was that the board made its report and made certain recom- 
mendations which are found at page 72 of its report and this bill is designed 
to implement those recommendations with the exception of one. Do you 
wish me to deal with the individual sections? 
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The first section of the bill makes a slight change in section 262 of the 
Railway Act. That section had in it the words “subject to the provisions of 
section 263”. Now by section 2 of the bill section 263 is being repealed so 
consequently those words “subject to the provisions of section 263” are no 
longer appropriate. 

Section two of the bill repeals section 263. That section 263 is the section 
which provides that: 

“In any case where a railway is constructed after the 19th day of 
May, 1909, the company shall, at its own cost and expense, unless and 
except as otherwise provided by agreement approved by the Board... 
provide, subject to the order of the Board, all protection, safety and 
convenience for the public in respect of any crossing of highway by the 
railway”’. 

There is no similar provision in respect of railways constructed prior to 
1909 or highways constructed across a railway prior or subsequent to 1909, 
and the repeal of section 263 will remove these distinctions and give the board 
power to apportion the cost of protection at its discretion. 

Section three of the bill deals with what is generally called the grade 
crossing section of the Railway Act—section 265. The principal change in 
subsection one is to remove the distinctions in the old subsection between 
crossings constructed before April 1909 and afterwards and to permit the fund 
to be also applied for reconstruction and improvement of presently existing 
subways and other grade separations which are inadequate because of their 
location, design or size, for highway traffic. As you all know a great many old 
subways and bridges exist which were built in the 1880’s, or many years ago, 
and many of these are inadequate at the present time. Formerly no grant 
could be made from the grade crossing fund to the improvement or reconstruc- 
tion of such structures because the section was limited to the improvements 
and protection of level crossings. This amendment will allow monies to be 
applied for the reconstruction of these structures. Subsection two increases the 
amount that can be applied out of the fund. At the present time the amount 
is limited in respect of a level crossing to 40 per cent of the actual cost of the 
protection, with a maximum of $150,000. 


The new subsection will increase the percentage from 40 to 60 per cent 
and will increase the maximum from $150,000 to $300,000. And clause B will 
enable the board to apply a maximum of 30 per cent of the cost of reconstruc- 
tion of subways, which I referred to, or bridges, with a maximum of $150,000. 


Subsection 4 is merely a section which will enable the money in the fund | 
to be used in accordance with the new provisions. Formerly there were 
certain provisions attached to the granting of the money which was put in the 
fund. For instance, it was limited to level crossings. But now, since the 
purposes of the fund are being broadened out, it is necessary to remove those 
former restrictions and to allow the money in the fund to be used for what- 
ever work is in accordance with the new provisions. 


Subsection 5 provides for an increase in the annual appropriation by par- 
liament. The present appropriation is $1 million, and the board’s recom- 
mendation which is implemented here, is to increase this amount to $5 million 
until parliament provides otherwise. 


It maybe that with experience some different amount will be considered 
more appropriate than $5 million. But meanwhile the annual appropriation, 
if this subsection is passed, will be $5 million. 


There is also a provision that if the uncommitted amount in the fund at 
the beginning of any fiscal year is more than $2 million, the amount of the 
appropriation of that year shall be such amount as, with that balance, will 
bring the fund up to $7 million. 
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It is possible that some year the whole amount of $5 million may not be 
used, and if so, it may not be necessary to have another $5 million the follow- 
ing year. 

Mr. SMALL: Is there any reason why that money cannot be left in the 
fund, and not put a limit on it? 

Mr. Kerr: The fund is accumulative from year to year; there may be 
more there in a particular year than is necessary for the forseeable future 
for a year or so. 

Subsection 6 iS a new section which limits the amount that may be 
applied from the fund, to work on crossings which have been in existence 
for three years. The reason for that subsection is that the present Act, all 
down the years, has limited the money from the fund to the protection of 
exising level crossings, and the Board has consistently refused to authorize 
a new level crossing and immediately the crossing is completed make a grant 
from the fund, for the board has always felt that to do so would not be in 
accordance with the spirit of the legislation, because the legislation dealt with 
existing level crossings, and the board felt that a brand-new crossing was 
not within the spirit of that legislation. The board’s practice is that when a 
party establishes a new crossing, be it a railway company, a municipality or 
a province, the cost of the new crossing is put on the party which establishes 
it and the board has felt—and this subsection carries into effect its feeling 
in that respect—that when a party establishes a new crossing it should bear 
the cost of any protection that is necessary at the time the crossing is built 
and for a reasonable period thereafter and that three years is a reasonable 
period. At the end of three years the board can apportion the cost of pro- 
tection as it deems fit, and of course within that three years the board can 
also order protection, but if protection is ordered within that three years the 
board feels the cost should be on the party that establishes the crossing. 

Subsection 7 is also a new section, and perhaps it is only a clarification 
of what the board can do anyway. There will be a great many works in 
progress at the time this bill becomes law. Some of them will have been 
authorized and not started, others will be partially completed, and others will 
be fully completed, but the amount of the grant from the fund will not have 
been paid, and this provision is to give the board express authority to deal 
with such cases. If the amount has been fully paid in respect to past crossings 
where the protection was installed two years ago or ten years ago, the inten- 
tion is that these past transactions will not be re-opened to take advantage 
of the increased percentages in the fund, but that when works are in progress 
or the grant from the fund is not completely paid the board can take a look 
at it and increase the 40 per cent to 60 per cent, or make such grant as it 
feels is proper within the provisions of the section. : 

Subsection 8 is also a new subsection, and there was a very. great 
demand for something in the nature of this subsection. At the present time 
the law is that if a new crossing is constructed across a railway, no grant 
can be made from the fund unless it closes an existing level crossing, and 
the board has found in quite a few cases that new highways either shortening 
present highways, or completely new highways joining up with other highways, 
take nearly all the traffic from one or two level crossings, and the board has 
felt and certainly the municipalities and provincial authorities agree, that 
where that situation exists and nearly all the traffic is taken from an existing 
highway crossing, or two or three highway crossings, the board should be 
enabled to make a grant towards the new grade separation. It has sometimes 
happened that the old crossings must be left open for the convenience of a 
few people who live in the neighbourhood for otherwise the people who 
live there could perhaps not get across the railway track. The board has 
felt and has recommended that the leaving of the crossings open for these 
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few pecple should not prevent a grant being made towards the new grade 
‘separation which will in effect divert practically all the traffic from the 
old crossing. 


Subsection 9 has only a very slight change in that it adds the words 
“authorized”. Sometimes the board’s order is in the form of an authorization 
rather than a direct mandatory order and this amendment is merely to cover 
a case where the board authorizes a municipal corporation, for instance, to 
establish a new crossing. It does not order the city or town to establish the 
crossing but authorizes it and in such cases this section covers that type of 
order. 

The CHAIRMAN: Thank you, Mr. Kerr. 


Mr. SMALL: In respect to that the section I was asking about relates to 
the limitation of $7 million a year. That is a tendency to question the fund 
limit. Why can it not be left opened and accumulative? 


Mr. KERR: The moneys put in the fund, this year, for instance, if they: 
are not spent will stay there and will build up. 


Mr. SMALL: You are putting a limitation of $7 million on it. The fund 
has not been expended in any one year. You are allowed to increase it to 
$7 million. Why not leave it open to accumulate and some year you can 
spend more than $7 million if necessary. 

Hon. Mr. MARLER: It seems elementary that if you have more than $3 
million in the fund after all operations of one year it would follow that the 
expenditures out of the fund would be probably something less than $3 million 
otherwise there would not be any surplus. What Mr. Small is suggesting 
is that although the board could not spend more than $3 million in one year 
it should expect to spend more than $7 million in the next year and it seems 
that that is an illogical approach to the problem. Where you say to the board 
“here is $5 million” and the board is unable to spend more than $3 million, I 
think it is rather difficult to justify taking out of taxes an additional amount 
in excess of $7 million when the board has not been able to spend all that was 
given in the previous year. It may be a matter of opinion, but it seems to 
me that if the Board can spend up to $7 million in one year that is an added 
provision and I would be personally unwilling to provide for a larger expen- 
diture until we had an opportunity of reviewing the situation over a period 
of time. 

Mr. NrssBitT: Mr. Chairman, could any members of the board tell us 
exactly how proceedings are initiated to get help from this fund. There seems 
to be some difference of opinion. Are they always initiated by the munici- 
palities or sometimes by the railways or sometimes by the board themselves? 

Mr. Kerr: They are initiated in those three ways. Usually they are 
initiated by the highway authority, for instance, the town and it is not very 
frequently that the railway initiates them, but they do sometimes where they 
are rearranging tracks. Sometimes they are initiated as a result of the board’s 
inspection of a crossing. ‘There may have been an accident there involving 
personal injury. All these accidents are investigated by the board and the 
board itself may feel some protection is necessary there. In that case the 
board usually calls a conference of the interested parties, the railway con- 
cerned and the highway authority, and draws to their attention that the board 
feels that some protection is necessary there. But even in those latter cases 
if the municipality is not prepared to go ahead and expend some money in the 
protection the board would look very carefully at it before it would order 
protection over the protests of the municipality. They are initiated in those 
three ways but normally, and in the great majority of the cases, they are 
initiated by the highway authorities. 
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Mr. NEsBitT: The provincial highway would be the provincial govern- 
ment? 


Mr. KERR: Yes. 


Mr. NESBITT: You say that the board itself sometimes might initiate 
proceedings as a result of their own investigations. Do you have inspectors 
who go around? 


Mr. KERR: Yes, there is a staff of inspectors travelling the railways and 
inspecting crossing all the time. 

Mr. NESBITT: Do you have any other sources of acquiring information 
as to accidents? 
Mr. KERR: The railway makes reports to the board of accidents and if 
it is a fatal accident the board usually receives a report of the coroner’s inauest. 
The character of the crossing is constantly under study. 


Mr. NESBITT: How would that report of the coroner’s inquest get to the 
board? 


Mr. KERR: Sometimes it is sent in by the municipalities, sometimes by 
boards of trade or highway safety organizations. 

Mr. NESBITT: Did you say that in all cases you get the reports of these 
inquests? 

Mr. KERR: No, but we get them quite frequently. 

Mr. NESBITT: In the event that the board decided there are a certain 
number of accidents occurring at certain crossings—this is just a rule of thumb 
—as a matter of actual practice how many accidents and within what period 
of time would the board consider necessary they take place before action 
would be authorized or in some cases ordered? 


Mr. Kerr: I do not believe there is any such rule of thumb. Many 
accidents are not caused by the dangerous condition of the crossing; sometimes 
it is carelessness on the part of the motorist, excessive speed on his part or 
perhaps drunken driving. The fact that there are quite a few accidents does 
not of itself necessitate protection. The board just looks at each case on its 
merits. 


Hon. Mr. Marurr: Mr. Kerr, would you explain to the committee just 
what accidents are required by law to be reported to the board. 


Mr. Kerr: Section 288 of the Railway Act is headed ‘‘Accidents” and there 
is a subheading ‘‘Notice to be sent to Board’ and there are three subsections. 
Subsection 1 says: 

‘Every company shall, as soon as possible and immediately after 
the head officers of the company have received information of the 
occurrence upon the railway belonging to such company, of any accident, 
attended with personal injury to any person using the railway, or to 
any employee of the company, or whereby any bridge, culvert, viaduct, 
or tunnel on or of the railway has been broken or so damaged as to be 
impassable or unfit for immediate use, give notice thereof, with full 
particulars, to the Board. 


Subsection 2 then continues: 


The conductor or other employee in charge of the train, place or 
structure in connection with which such accident occurred, shall as 
soon as possible after such accident notify the board of the same by 
telegraph. 

Then subsection 3: 

The Board may by regulation declare the manner and form in 
which such information and notice shall be given and the class of 
accidents to which this section shall apply, and may declare any such 
information so given to be privileged. 
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Now the board has made an order requiring the railway to report any such 
accidents attended with personal injury. . 

Mr. JOHNSTON (Bow River): Is it not just for employees or those just 
riding on a train. What about others who have an accident say travelling 
on the highway who go across the grade and then are hit? 

Mr. Kerr: The order of the board really covers all collision accidents 
between motor vehicles and trains at a crossing attended with personal injury. 

Mr. JOHNSTON (Bow River): But I understood the section to read that it 
was just those who were riding on a train or those employed by the company. 

Mr. Kerr: It says: “Personal injury to any person using the railway”. 
Now, the board has made an order which requires the railways to report any 
accident attended with personal injury. 

Mr. CARTER: I would like to ask, Mr. Chairman, who makes the final 
decisions as to what type of crossings should be built. Does that rest with 
the Board of Transport Commissioners or railway or who controls the type; I 
mean there are different types of crossings. 

Mr. Kerr: Yes sir. It is the board which determines the type of crossing 
and the type of protection. 

Mr. CARTER: Would it be in order to ask a question about a specific crossing. 
I am interested in the one being built at Port-aux-Basques across the new 
terminals. 

Mr. Kerr: I am not familiar with it. 

Mr. SMALL: Following up your statement in respect to your inspectors’ 
report on the level crossings, have you a map or anything compiled. I know © 
you must have because you list 129,316 crossings that are unprotected on the 
last report that you have. On that there are inspectors reports somewhere as 
to whether they are classified as dangerous. How many out of that number 
would there be in the estimation of the board or in the estimation of the 
inspectors which would be classified as what would be called grade separations? 

Mr. J. E. DUMONTIER (Director of Engineering, Engineering Branch, Board 
of Transport Commissioners for Canada): We do not have the complete record 
of all the crossings in Canada. Of the crossings for which we have a record we 
think we could estimate about a third of them are in need of protection whether 
by elimination of the crossings or automatic protection. The number of grade 
separations I think at the present time is in the order of 5 per cent, that is 
about 1,500 crossings which are protected by grade separations; and protected 
by automatic protection or man operated gates. I think it is between 16 and 
1,700, that is between 5 and 6 per cent. ; 

Mr. FOLLWELL: Could I ask the witness what factors determine the type 
of protection we provide for grade crossings? 

Mr. DUMONTIER: You mean between grade separation and automatic 
protection? 

Mr. FOLLWELL: What I have in mind, Mr. Chairman, is that in my observa- 
tion it would appear to me that sometimes you have gates at a crossing that 
do not have too much traffic, yet at a highway crossing you have only a bell 
or a light signal. I am wondering what factors determine the type of protec- 
tion you put on any crossing? . 

Mr. DumontreR: In the cities where there is frequent movement over a 
crossing and in cities where there is frequent movement of trains over a cros- 
sing sometimes it is necessary to protect it by manual protection either by a 
watchman or a man operating a manually operated gate, but in other casr 
where we install automatic protection the difference we give between gates 
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and flashing light signals is whether it. is a double track or a single track main 
line. We put in gates at double track main lines and flashing lights at single 
track main lines. 


Mr. FoLLWELL: That is not always the case. 
Mr. DumMontTIER: It has been in recent years the policy which is followed. 


Mr. FoLLWELL: I am thinking of several crossings where there are two 
main line tracks by the C.N.R. and right close by is another main line of the 
C.P.R. railway and it is a heavily travelled highway and yet there are no gates. 


Mr. DumontTIER: That is right. There are about 350 of these crossings at 
double track main lines which are only protected by wigwag or light signals 
and which should be protected by gates. That is one of the problems we have 
(in mind to correct if we have sufficient funds to do it. 


Mr. FOLLWELL: Then I think that the committee can understand you to 
say when this bill is passed and the money available you will immediately 
start on the job of putting in better protection? 


Mr. DuMoNTIER: That is the intention, sir. 


Mr. Hoskine: Previously you said that the Board of Transport Com- 
missioners could order the municipalities to supply protection. Is there any 
limit to what the cost is to a municipality. I understand that the municipality 
or a corporation if it wants the Board of Transport Commissioners to do a job 
that the limit if $150,000 for the crossing, or 4 or which ever is higher. 


Mr. Kerr: That is the limit of the grant from the fund for the protection 
ordered of gates or even a subway which would cost $1 million. All the board 
can contribute under the Act is the maximum of $150,000. 


Mr. Hosxine: If they want the municipality to do this do they still just 
pay the $150,000 or pay their third, or does the limit of $150,000 then apply 
to the municipality? 


Mr. Kerr: If the total cost were $1 million the board can only grant a 
maximum of $150,000 and the balance the board can order to be paid by the 
interested parties, which may be divided equally between the railway and the 
municipality or the board can apportion the remainder after the grant from 
the fund among the interested parties as the board sees fit. 


Mr. Hosxine: The board is separate from the railways. I was thinking 
that this grant was actually a grant from the railways, but the board is 
separate and they apportion the responsibilities between the railway and the 
municipality. 

Mr. Kerr: Yes. There is a provision in the Railway Act, section 39. I will 
read it: 4 

When the board, in the exercise of any power vested in it, in and 
by any order directs or permits any structure, appliances, equipment, 
works, renewals or repairs to be provided, constructed, reconstructed, 
altered, installed, operated, used or maintained, it may, except as other- 
wise expressly provided, order by what company, municipality or person, 
interested or affected by such order, as the case may be, and when or 
within what time and upon what terms and conditions as to the pay- 
ment of compensation or otherwise, and under what supervision, the 
same shall be provided, constructed, reconstructed, altered, installed, 
operated, used and maintained. 

(2) The board may, except as otherwise expressly provided, order 
by whom, in what proportion, and when, the cost and expenses of pro- 
viding, constructing; reconstructing, altering, installing and executing 
such structures, equipment, works, renewals, or repairs, or the super- 
vision, if any, or of the continued operation, use or maintenance thereof, 
or of otherwise complying with such order, shall be paid. 
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So the board has the authority to apportion the cost after making a grant 
from the fund. 

Mr. Hosxine: And if a municipality years ago had given up the right of 
having an overpass over the railway and the municipality had a road and the 
railway has run a track across that road and they have a grade crossing and 
years ago the municipality gave up the right of a grade crossing and the rail- 
way put in a tunnel and now the tunnel is too small or the culvert underneath 
is too small, has the municipality forfeited all rights to have the railway 
maintain an underpass there that is sufficiently mak to handle the traffic? 
What is the position in a case of that kind? 

Mr. Kerr: The board can always order the reconstruction of underpass 
or tunnel if required by the present day traffic conditions and can order a 
wider pass. 

Mr. Hosxine: If the municipality can present a reasonable case. 

Mr. KERR: Yes. 

Mr. Hamitton (York West): In connection with the last line of questioning 
and the board’s authority to order certain work to be done in a certain way, 
does that not in effect, or may it not, bypass the formula financing almost 
completely in a lot of our present day requirements? That is, the board is in a 
position say to limit the contribution from the fund. There is a maximum as 
to what it can give but it can order a municipality or a railway to share in a 
much larger proportion than the ordinary formula set out here. 

Hon. Mr. Maruer: But there is.no ordinary formula. There is a percentage 
of contribution and there is a limitation on the contribution from the fund, but 
the Act does not provide any formula which the board must follow in attributing 
the remaining costs. 

Mr. Hamitton (York West): I may have posed the wrong language for it, 
but the proportionate contribution which the board may make may go by the 
board if the project is so large that many thousands of dollars more shall be 
required from the municipality or the railway. Is that right? 

Mr. Kerr: If the municipality does not have the money to proceed with a 
subway it is quite possible it might be delayed until the municipality or the 
provincial authorities are prepared to bear their share of the cost. 

Mr. HAMILTON (York West): The board does have the authority to onder 
them to do it? 

Mr. KERR: Yes. ; 
Mr. HAMILTON (York West): It might happen that they would not have the 
money. 

Mr. Kerr: It might be, and I think the board has the authority. 

Hon. Mr. MARLER: I have known occasions in that sense. 

Mr. Hamitton (York West): I think Mr. Johnston asked the other questions 
on the accidents. Certainly the interpretation used of reporting accidents is not 
in keeping with the legislation that we have here. Would it not be advisable 
that it be amended to provide for reporting of all accidents which cover personal 
injury or property damage of any kind no matter to whom if we are going to 
keep up to date with the number of accidents at the level crossings? oy 

Mr. Kerr: I would be inclined to think that the railway would report any 
accidents which the board wants them to report. 

Mr. JOHNSTON (Bow River): But it is not done by law. 

Hon. Mr. MARLER: It is covered by an order. 


Mr. Kerr: There is an order of the board now requiring the reporting of 
certain accidents. 


RAILWAYS, CANALS AND TELEGRAPH LINES 47 


Mr. JOHNSTON (Bow River): Only by regulation. I agree with Mr. Hamilton 
that it does seem that there would be no inconveniences added if that was 
required by law. As I understand the regulations they do that pretty well now 
and would it not be better to have in the law that all accidents be reported? 

Hon. Mr. MARLER: The only thing is that there is no doubt whatever that 
regulations issued by the board are certainly followed by the railways and the 
mere fact that we impose the regulation in the statutes would not make it any 
more or any less binding on the railway. If I might say one further word, when 
I asked Mr. Kerr a moment ago what accidents were reportable to the board 
I thought it was desirable to emphasize that under the Railway Act and under 
the order of the board the only accidents which are now required to be reported 
are accidents which take place which involve personal injury or death to persons 
and also the movement of the train. If you have a collision between two auto- 
mobiles at a level crossing that is not a reportable accident under the Act. I 
think it is important to bear that in mind because it would be very easy to 
think, because there were frequent automobile accidents at a given crossing and 
not caused by trains, that some remedy ought to be undertaken by the railways, 
where as it seems to me it is something that depends on the highway authorities 
and not on the railways themselves. 


Mr. HAMILTON (York West): I know specifically of cases where there have 
been numerous accidents caused by a so called level crossing where automobiles 
have met right on it because it may be raised just enough to prevent the proper 
lookout for the driver. It seems to me it might be just as necessary there for a 
grade separation as in any other case, if there were personal injuries and death 
and a continuation of it. 

Mr. JAMES: In a section of my riding there is what is called a hole in the wall 
east of Newcastle. There is a very low arch with hills approaching on both sides 
and it is very bad. A truck of any height has to hit the centre of that subway in 
order to get through. If there was an accident at that particular point under the 
explanation of Mr. Marler there would be no reporting of that accident to the © 
board. 

Hon. Mr. Maruer: I think the fundamental purpose of the Railway Grade 
Crossing Fund is to diminish accidents which are primarily caused by the 
railway and not by constrictions on the highway itself, surely are not looked 
upon as a responsibility of the railway grade crossing fund. 

‘Mr. Jounston (Bow River): In Mr. James’ case, would you assume it 
was not the responsibility of the railway, but that the highway people 
should lower the highway in an effort to make a greater clearance? 

Hon, Mr. MARLER: Surely that would be a highway problem. 


Mr. JAMES: Would this bill supply the funds to remedy that particular 
problem? 

Hon. Mr. Maruer: The bill is so broad that the board can virtually 
authorize or order any works that the highway interests, the railway, or the 
board believe would promote public ‘safety. 

Mr: James: If a situation arose where the board felt that something was 
required—and there is no doubt that something is required—would the 
municipality have to share in the cost of anything of that kind? The town- 
ship probably could not care less. It is not a particular advantage to the 
municipality. Can you give us any opinion on that? 

Mr. Kerr: Is it a provincial highway you are referring to? 

; Mr. JaMEs: Yes; and you have probably gone through there yourself. 

Mr. Cavers: It is like getting through the eye of a needle. 

Mr. Kerr: I do not know. The board would have to look at the case. 
The board has a direction to make a grant or not to make a grant, or 
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decide who should bear the cost of any work. You are speaking of an approach 
to a crossing? Section 269 of the Railway Act provides as follows: 

269. (1) The inclination of the ascent or descent, as the case may 
be,. of any approach by which any highway is carried over or under 
any railway, or across it at rail level, shall not, unless the Board other- 
wise directs, be greater than one foot of rise or fall for every twenty 
feet of the horizontal length of such approach. 


Mr. JOHNSTON (Bow River): Does the board itself have to look at the 
crossing and determine that there should be protection there, whereupon they 
can allocate the costs as they desire? 

Mr. Kerr: I think so, sir. é 

Mr. JOHNSTON (Bow River): I have one in mind at Drumheller, where 
the province says it is not their responsibility, and the municipality says it 
is not their responsibility; yet there have been several fatal accidents there. 
Could the board have a look at that problem and decide that some protection 
should be there, and decide whose responsibility it is? Does this Act give 
them that authority now? 

Hon. Mr. Maruer: There is no doubt about that, yes. 

Mr. Carrick: Following along the line of questions asked by Mr. 
Hamilton in which he referred to accidents on the highway in which no train 
took part at all, would it be practical for the railway to get information about 
all accidents happening at crossings where no railway was involved? 

Mr. Kerr: I do not know. I can conceive of a situation where two 
automobiles collided at a crossing and there would not be a railway employee 
within a mile of that crossing at the time, and the accident might never ' 
come to the attention of the railway. 

Mr. Carrick: It would be an extremely difficult matter if you tried to 
enact a law requiring these matters to be brought to the attention of the 
board. 

Mr. Kerr: It would be difficult to get all accidents reported because some 
might not get reported, and of course the railway would not know anything 
about them. 

Mr. Carrick: If an accident of the kind we have been discussing is brought 
to the attention of the board, would the board investigate it and take whatever 
action might be necessary? 


Mr. Kerr: I think so. There is a provision in the Act, section 312 subsection | 
2, which provides that where an accident takes place at a crossing: 

312 (2) No train shall pass at a speed greater than twenty-five 
miles an hour over any highway crossing at rail level if at such crossing 
subsequent to the lst day of January, 1905, a person or vehicle using 
the crossing, or an animal being ridden or driven over the same, has 
been struck by a moving train, and bodily injury or death thereby 
caused to such person, or to any other person using the crossing, unless 
the Board directs that the speed limitation of twenty-five miles an 
hour shall not be in effect at the crossing or unless the crossing is 
protected to the satisfaction of the Board. 


So that when these accidents are reported to the Board a speed limitation 
is put into effect by virtue of the statute, and it remains in effect until the 
board says, “O.K. Go at your normal speed again.” 

Mr. HAMILTON (York West): Returning to my question, if there is an 
accident involving so many dollars, the person injured is reported to the 
police of the municipality. Surely the board would have no difficulty in 
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obtaining information of that kind from those authorities, if an accident in 
fact took’ place at a railway crossing. It would not constitute a great barrier 
to get the information. 


Mr. Kerr: I think there is no question but that the board could request 
it and ask the municipal authorities to comply with the request. But they are 
not compelled to do it. 


Mr. Cavers: Under clause 2 the board is given the power to apportion 
the cost of the work, and to whom it may be apportioned. We have discussed 
today apportionment as between various railways or municipalities; but in 
addition under this subsection it says other corporations or persons. What 
other corporations or persons might be brought in to assume part of the cost 
of a railway crossing other than the municipality and the railways themselves? 

Mr. Kerr: Normally those are the parties. I cannot myself recall any 
case where other corporations were ordered to pay anything in respect to 
the cost. However a public utility may have wires or pipes as the case may be 
underneath the highway. 

Mr. MurpHy (Lambton West): In the apportionment of the cost, let us 
take the case of a railway crossing which is on the outskirts of a city. Now 
then, in your apportionment, would you tell the committee if any other 
municipality than the city would be involved or could be assessed, so to speak? 

Mr. Kerr: There have been cases where crossings which were immediately 
on the boundaries of a city have been protected, and the board has ordered 
the city as a party interested to bear part of the cost; and those cases have 
resulted in considerable litigation; in some of them the board’s findings that 
the city was an interested party against whom some of the costs should be 
levied have been upheld, while in other cases the courts, upon appeal from 
the board, have held that since the crossing was a certain distance beyond 
the city limits, the city could not be held within the meaning of the statute to 
be a party interested against whom the board could make an order. 

Mr. Murpuy (Lambton West): In this case let us say that the crossing 
is in a. city near the outskirts. Is there any power to assess any part or portion 
of that cost to the county? 

Mr. Kerr: Only if the board should find that, within the meaning of the 
Act, the county is an interested party. 

Mr. MurpHuy (Lambton West): How could you establish that? How do 
they become an interested party? Is it because of the traffic? . 

Mr. Kerr: Yes; that is one of the factors. I do not know of any case where 
a county was brought in as an interested party to a crossing within a city; but 
I do know of one or two cases where a crossing was protected outside of a 
city, and the majority of the traffic using that crossing originated practically 
within the city. The crossing was very close to the city boundaries, and the 
board felt that in view of the circumstances, it was an interested party. 

Mr. NeEspitt: In view of the remarks made earlier, does the board receive 
reports from the provincial police, let us say in Ontario and Quebec, or from 
county police in other provinces regarding accidents at these grade crossings? 

Mr. Kerr: Not as a rule. 

Mr. Nespitt: There is no request made. I gathered from what the minister 
said that probably there was very wide latitude given to what grade crossings 
can be assessed under the fund. Does the board consider that the only 
accidents which concern the board, for the purpose of deciding whether 
improvements ought to be made to a crossing, are accidents which actually 
involve a railway train, a sidecar, a handcar, or something of that nature? 


Mr. Kerr: No, I would not say so, sir. 
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Mr. NespittT: In Mr. James’ and Mr. Johnston’s questions, would the board 
not consider that because the railway was there, because of the necessity 
of having a railway track, that it caused a constriction in the highway, and 
curves and so on, and that in such a case the fund should not assist in altering 
the crossing if there was any accident, even though it was between automobiles? 


Mr. Kerr: Well, the fund covers works for the protection, safety, and 
convenience of the public. Sometimes the accident factor may be small, and 
the factor of convenience may be much greater. 


Mr. Nessitt: I have in mind a grade crossing in my constituency. It is 
a bad one, just as in Mr. James’ case, where there have been at least 77 
accidents since 1947. There was one fatal one. The figures were placed in 
Hansard recently; there were twenty-three persons injured and a jury recom- 
mendation was given that something should be done about it. A lot of those 
cases, as the minister mentioned earlier, did not involve a railway train itself, 
but the majority did. They were caused by the peculiar arrangement of the 
railway track itself and the highway. In cases such as that, where there have 
been such an enormous number of accidents, where a large percentage should 
be apportioned to the highway, no doubt because of the railway track itself 
being there, as was brought out by another member of the committee, would 
the board, in a case such as that, not consider that it should investigate the 
matter and recommend certain things to be done. 


Hon. Mr. Maruer: Might I be permitted to say that Mr. Nesbitt raised 
this question in the House the other day. I was surprised that so many 
accidents seemed to have occurred at the railway crossing he mentioned without 
the board being aware of them. 

At my instance the board investigated the matter and while they were 
not able to get the information prior to 1953 with regard to the accidents» 
which had occurred at this crossing, they were however to get the information — 
for 1953-1954, for which they had no report whatever. The figures which they 
have given me show that the number of accidents were somewhere in the” 
1eighbourhood of 30 or 40 which occurred and were reported to the police, 
at any rate, but which did not involve a train, with the exception of the one 
which occurred on April 23, 1953; and here again I think there is good. reason 
for the fact that there was no report. 

Perhaps the committee may be somewhat amused by the circumstances. 
Apparently the vehicle was .travelling rather rapidly. The report says that 
the driver lost control of his vehicle as’a result of a blow-out. The vehicle 
hit a guard rail and travelled eastward on the track a distance of approximately 
60 feet, where the vehicle was abandoned by its occupants and was subsequently 
struck by a train. : 

In that particular case no personal injury was involved. The accident was 
not reportable and was not in fact reported. So here were two or three accidents 
out of the 40 accidents which oceurred with respect to which no report was 
received by the board whatsoever. I think that explains why the question 
was answered as formerly put by Mr. Nesbitt sometime ago, and why the, 
board had to say that they had received no report whatever. It seems to . 
me that this question of the number of accidents at the crossing, whether 


they involved a train or not, is really a fairly simple one. I do not think | | 


there is any doubt whatever that the Railway Act gives the board the power — 
to require such information as it thinks fit. I think it is statistically interested 
in the matter as to say to what extent train movement is responsible for those — 
accidents. 
Whereas, as we know, the provincial authorities, for the most part require : 
information as to automobile accidents, whether they involve personal injury — 
or not, because they are interested in the thing from a highway point of view, 
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so you have two different bodies, one of which is interested in the railways 
and in train movement especially, and the provincial authorities who ought 
to be very much interested in the highway aspect of the question. But I do 
not think there should be any confusion between the statistics and the need for 
correction at any particular crossing. 

If a province says: ‘We have had many highway accidents at this crossing 
none of which involved a train’, I think that they would apply to the board 
and ask for assistance from the crossing fund, and the board might have a 
report of the accidents and might order the improvements suggested by the 
province. Where, however, the accident originated because of train movements, 
I think the Board itself would be inclined to remedy the situation. So I do not 
think we should relate these to statistics and the attitude of the board with 
regard to an application for assistance for determination by the board, or an 
order for assistance in any particular case. There is a link between the two, 
but nevertheless they are really two different problems and are quite separate. 

Mr. CAVERS: Would they have a right of action or not? 


Hon. Mr. MARLER: I think that would be a matter for the civil law. We 
are not talking about actions Gctontey the railway. I do not think we are 
concerned with that. 


Mr. NessittT: I think the minister has taken a very reasonable approach 
to the matter and a very common sense one. I am inclined to agree with him, 
but I do take exception to one point. I think there are a great many accidents 
at one place regardless of whether they are due to highway conditions or to 
railway conditions; and I still think that a large number of accidents at one 
crossing indicate that something is wrong; and while the highway commission 
may be more responsible, nevertheless the railway is to an extent responsible 
because it is actually there, and probably it should be considered by the board. 
I think the minister said that the board might very well order that a certain 
percentage should be paid by the railway from the grade crossing fund for the 
alteration at any crossing. 


Hon. Mr. MARLER: Yes. Does the hon. member remember that this particular 
crossing at which so many accidents have taken place is a protected crossing? 


Mr. NESBITT: Yes, there are lights there. 


Hon. Mr. MAruLER: According to my information the crossing is at present 
automatically protected by two wigwags, two bells, and various highway signs 
which mark the approach to the crossing. So we would need to have someone 
‘hold the driver’s hand when he comes to cross the railway. 

Mr. NespittT: I believe that every accident which took place at this cross- 
ing involved not local people, who have a great respect for it, but unfortunately 
strangers who were travelling along the main highway. 

Hon. Mr. Maruer: That would make it a national problem. 


Mr. Byrne: I would like to ask the minister if the board can authorize 
payments for a crossing within a municipality which are purely pedestrian 
crossings? 

Mr. Kerr: It can authorize improvements at any crossing, any protection 
at any crossing. 

Mr. Byrne: Any protection, not necessarily on the highway? 

Mr. Kerr: Not necessarily. 


Mr. Cavers: Might I ask this question: suppose there is a level crossing 
for school children from an area to a school which might be on the other side 
of the railway tracks; is there any provision for providing a tunnel, or some 
way in which the children might go, rather than having to cross fie railway 
tracks? 
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Mr. Kerr: That would still come within the definition of a crossing, 
whether restricted to pedestrians or vehicles. The board sometimes has 
ordered pedestrian crossings which are not open to vehicles. 

Mr. Cavers: Even though there is no vehicle crossing there at all. 

Mr. Murpuy (Lambton West): Let us take the case where it is deemed — 
advisable and necessary that some work be done in respect to such a crossing 
in a city. Now then, can you bring in the county to bear part of the costs? 
What would be necessary for them to be a party to the distribution of the 
costs? 

Mr. Kerr: There would have to be proof to satisfy the board that the 
county is an interested party. It is very difficult for me to define it. 

Mr. Murpuy (Lambton West): Let us say it is one of the main arteries 
coming into a city from a county. I wonder whether the county would not 
be properly assessed for part of the costs? ‘ 

Mr. Kerr: I would hesitate to say in a hypothetical case whether a county 
in that case would be an interested party or not in the view of the board. 
Furthermore, if the board decided that it was an interested party, there would 
still be recourse to the courts to see whether or not the board was correct. 

Mr. Murpepuy (Lambton West): Is the. volume of traffic coming from the 
county into the city taken to be a factor? 

Mr. Kerr: I would not think so. The case that I know of was a case where ~ 
the crossing was close to the boundary of the city; the city was interested in 
having it safeguarded, not from the point of view of the volume of traffic, but 
from the point of view of the traffic from the city, and the city’s residents 
who were using this crossing regularly, which was on the bountary of the 
city. If you look at it from a point of view of where the traffic originated, or 
where the volume of traffic originated, you might get into a very wide field. 
The traffic might originate in another province, and a great deal of it come 
over that particular crossing. 

Mr. Hopcson: Would it be a county or a provincial road in that case? 

Mr. Kerr: It might be a provincial road in some provinces. 

Hon. Mr. Maruer: I take it that the board has complete discretion in 
distributing the cost of the improvement, and I take it that if they were 
satisfied that it was the responsibility of a county corporation, they would 
order the county corporation to contribute. ; 

Mr. Kerr: Provided its findings were in accordance with a proper inter- 
pretation of a “party interested”’. . ; 

Mr. HAMILTON (York West): In looking over the legislation, I see there 
is a deletion of section 263 by clause 2 of this bill, and the inclusion of sub 
clause 6 of section 265 under clause 3 of this bill. I was wondering if they 
were in fact consistent? Now in one case we have said—I assume when the 
bill was enacted—that if there is no protection, that is, of a 1909 railway, 
you look after it. 

Hon. Mr. Maruer: By the municipality. 

Mr. HAMILTON (York West): The section we are deleting. That is right. 
Without any contribution. We come to subsection 6, and now we say the 
first thre years; in other words, when you delete it, it looks as if we are going 
to do something about it, but in subsection 6 we say, “Oh yes, but no for the 
first three years”’. 

Hon. Mr. Marter: The first three years as an alternative at a particular 
crossing. a 


RAILWAYS, CANALS AND TELEGRAPH LINES 53 


Mr. HAMILTON (York West): That is what I mean. Under the new con- 
struction which is involved in the deletion of 263, if the board is going to do 
something about it; why delay for three years? 

Mr. Kerr: If the crossing was constructed by the railway, let us say, ten 
years ago, under the present law, the railway must bear the whole cost of pro- 
tection. There are no similar provisions where the crossing was constructed 
by the province or the municipality; that is one factor in the board’s thinking. 
The other is that where a new crossing is established, the party which estab- 
lishes the crossing, whether it be a province, or a city, or a railway, under the 
board’s normal practice, bears the cost of protection, if protection is necessary 
when the crossing is established. 


Mr. HAMILTON (York West): Might I ask another question right there. 
This is what it leads into: how is it possible to determine these days that it 
was because of the action of any particular group, be it a municipality, a prov- 
ince or a railway. Have we not passed that stage? 

Mr. Kerr: The person who wants to establish a new crossing must go to 
the board to get authority to build that crossing. Ifa city wants to open a new 
crossing over a railway, the city must apply to the board seeking the per- 
mission of the board to create it, and if it looks to the board that it would be 
dangerous to open a level crossing without at the same time ordering protec- 
tion, the board would so order it. We would say: ‘“‘We will allow you to open 
the crossing provided it is adequately protected.” In that case the board would 
be proceeding in the spirit of the legislation. It would be otherwise if the 
Board authorizes a crossing and then, one month later, having known that it 
was going to need protection, would say, “‘the crossing is actually in existence 
now, consequently we will make a grant from the fund for its protection. 

The board considers that the party, be it the city, the province or the 
railway, establishing a new crossing should be prepared to bear the cost of 
such protection as is necessary for the first three years. At the end of that time 
conditions may have changed, and the board would look at the circumstances, 
* and if protection is involved it might then determine that the party which 
established the crossing will not have to bear the whole cost of protecting it. 
But for the first three years, if crossing protection becomes necessary, the party 
who established the*crossing should bear it. 

Lg Mr. HAMILTON (York West): I could go along with your argument if in 
fact the municipality wanted the new crossing, because if it could be limited 
there—because there are 50 houses here, and we are going to collect taxes 
from them—if that is so. But if the crossing is for the benefit of all the people— 
I mean, it might be for people from hundreds of miles around, how can we 
say in fact that the municipality are the people who create the crossing need? 

Mr. Kerr: You can say that the people who wish to create the crossing 
are the people who apply to the board. 

Mr. HamMILTOoN (York West): It is more a case of who is put in the posi- 
tion of having to make the application? 

Mr. Kerr: It is not solely because the application is made by a particular 
party, but normally speaking, when the city asks for the crossing it is because 
the city itself needs the crossing, perhaps partly because of the traffic coming 
there from another city. 

Mr. Murpuy (Lambton West): Where you have a crossing in.a township, 
and it is over a county road, or where it is on a provincial highway, what 
assessment is made in that case? 

Mr. Kerr: The board has no power to make an effective order against 
the province to contribute to the cost. of construction. It can make such an 
order against a county, if the county is the party which has control of the road; 
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it can also make it against a municipality; but it cannot make such an order 
against the Crown in the right of the province. 

Mr. STANTON: Many of the main roads out of a town or city are known 
as suburban roads. Is it not a case of attributing the cost to the town, the city, 
or the county? 

Mr. Kerr: In some cases the province assists the municipality under pro- 
vincial legislation; but if your question is whether the board can order a 
province as such to bear part of the cost of the protection, my answer is that 
the board does not have the power to make a compulsory order against the 
province to contribute money. It can order a contribution, but it cannot 
order a province to pay any part of the contribution. And it might be inequi- 
table to put all the cost of the protection on the railway, if it is a provincial 
road, and if the province itself is unwilling to contribute. 

Mr. STANTON: Suppose it is a suburban road. 

Mr. Kerr: If it is a suburban road, under the jurisdiction of the province, 
then the board can order the proper highway authority having jurisdiction 
over that road to bear its share of the cost, and of course the Board can make 
a grant from the fund for protection. 

Mr. SMALL: I return to the appointment of costs, let us say, for grade 
separation, which are the ones which involve the greater expenditure. In 
urban sections, on the average, it is eight hundred thousand. Some go as 
high as two hundred thousand; while in the rural sections they run somewhere 
around $100 thousand on the average. Am I assuming too much, or am I correct 
when I say, for instance, that the cost of an urban project is in the neighbour- 
hood of $800 thousand and the limit to which the board will contribute is 
$300 thousand? Would I be safe in saying that it is either $300 thousand or 
60 per cent? 

Mr. Kerr: It is 60 per cent, or $300 thousand, whichever is the lesser. 

Mr. SMALL: Suppose the project cost $800 thousand? 

Mr. Kerr: Then the maximum which the board would contribute would 
be $300 thousand. 

Mr. SMALL: The biggest amount which the board can order is $300 thou- 
sand; that is the maximum which they can grant out of the fund. Suppose the 
municipality and the railway become involved in that project to the extent 
of 25 per cent and 15 per cent, according to your formula? 

Hon. Mr. MArRuER: I do not think that is right. I think in the example 
which Mr. Small has just given, if the project cost $800 thousand and the 
contribution from the fund is $300 thousand, then it follows that the remaining 
$500 thousand must be shared in some proportion by the municipality and 
the railway. 

Mr. SMALL: That is what I am trying to get at. To establish your fund, 
is it regarded as 60 per cent? 

Hon. Mr. MARLER: The 60 per cent figure is merely a national one. The 
contribution from the fund is a national contribution in respect to any project, 
and it must be the lower of two things: either 60 per cent of the cost of the 
project or $300 thousand, whichever be the smaller amount. 

In the example given, if you apply the 60 per cent rule, you will find. that 
it comes to $480,000; but it is being limited to $300 thousand, therefore the 
fund can only contribute $300 thousand. If, on the other hand, the cost was 


$400 thousand, then the upward limit would be 60 per cent, which is $240,000. 
I hope I have made myself clear. 
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Mr. SMALL: I can follow you on that. I am trying to get at the stipulation 
for $7 million on the formula, which I did not want to happen. I want to 
solve the problem by removing the provision whereby it can only be applied 
by having the project built. According to the figures which the engineer gave 
us, he said there was about one-fifth of the total of approximately $29,360; 
so $30,000 would be one-fifth of that; so that one fifth of that would be for 
6 thousand grade separations all over the dominion of Canada. What percentage 
of them would be urban, and what number would be rural? The thing is to get 
as many of them built in a year as possible, and to spread them over the whole 
of the country so that this amount of $5 million would be expended. Therefore 
in large cities where they have $800 thousand up to $1 million, most of that 
expenditure is $300 thousand for any one project. 

Hon. Mr. MARLER: That is right. 


Mr. SMALL: Therefore if any other money is put into the fund it must 
come from the municipalities, the railways, or the provinces? 


Hon. Mr. MARLER: That is quite correct. 


Mr. SMALL: I cannot conceive. of how there is going to be unexpended 
money if we are going to advance a lot of these projects, with the purpose in 
view of solving this problem and reducing accidents. 


Hon. Mr. MARLER: Do you not think that the question depends also to 
what extent other bodies which you have mentioned, namely the railways, the 
municipalities, county corporations and the provinces are willing to provide 
corresponding funds in any particular year? If, for example, the grade cross- 
ing fund is $5 million, and they are perfectly willing to spend the whole of 
that $5 million, they can only do so if others are willing to make contributions 
too. 

Mr. SMALL: Let us take the Davenport project which runs somewhere 
over $2 million. According to the old law, on that basis, $150,000 was the 
limit. i 

Hon. Mr. MARLER: That is right. 

Mr. SMALL: It seems to me that the railways, the municipalities, and the 
provinces have to supply the rest of it. 

Hon. Mr. MARLER: Yes. 


Mr. SMALL: There has not been enough money put into the fund to accom- 
plish any amount of protecting which will reduce accidents. You have come 
up with $5 million, but that is still not enough. The point is, is the board 
empowered to go ahead on its own initiative where they know there have been 
hazards and accidents and that this must be proceeded with? 


Hon. Mr. Maruer: Mr. Chairman, I should be very much disappointed 
if particularly any money was left over out of the $5 million. But I do not 
think anyone would be willing to recommend that the board should proceed 
so arbitrarily that it was determined to spend each year $5 million regardless of 
whether the others who have to contribute are willing to do so or not. I am 
sure that there are very few members of the committee who would wish to 
recommend whether their city or municipality had or had not the funds that 
merely because the board felt that the $5 million should be spent that orders 
should be issued regardless of the feelings of the muncipalities and regardless 
of their willingness or ability to pay and that we should just bulldoze our way 
through the country ordering grade separation wherever we thought it should 
be done. 


Mr. SMALL: That brings up a question there. Heretofore the percentage 
that the municipalities and railways paid under the old section wds 40, 30 and 
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30. It provided that $750,000 could be spent by the municipalities, $750,000 
by the railways, and $1 million by the Grade Crossing Fund. Now, on that 
basis the railways were having difficulty raising the money to comply. 

Hon. Mr. Maruer: I think that your figures are incorrect. You were 
starting off on the assumption that the board followed the distribution of 40, 
30 and 30 and that the municipalities limited and the board limited their 
expenditure to keep that relationship. That is not the fact. As you pointed 
out a moment ago in connection with the Davenport operation the fund cost 
was only $150,000 out of a total cost of $2 million so that others necessarily 
had to provide, let us say, $1,850,000 of the cost not 30 per cent of some limit 
that applied to the board. They had to put up without limitation and the 
board said we give you 40 per cent or $150,000 whichever is the lesser. In 
that case you referred to, they gave $150,000 because they could not give any 
more. 

Mr. SMALL: The railway find difficulty in raising $750,000 to meet their 
obligations which have been ordered by the board’s authority and the same 
applies to the municipality and now you have reduced it to 25 and 15 and 
increased it on the railway board fund to 60 per cent and that increases it 
as far as the railways are concerned to $1,250,000 or in other words, another 
$500,000 and on the municipalities from $750,000 up to $2,250,000. The burden 
is still there which we cannot meet and we are never going to lick this prob- 
lem if it is going to be left to the railways and the municipalities to make 
the application to have these grade crossings installed. 

Hon. Mr. MARuLER: Mr. Chairman, I think if Mr. Small will look at the 
situation which prevailed last year and take an example of a project where 
the federal contribution out of the fund would have been $150,000 if he will 
apply the new formula to the same project this year he is going to find that 
there is a virtual doubling of the contribution from the Grade Crossing Fund 
and a very substantial reduction in the charge bearing on the railways and 
a small reduction in the charge bearing on the municipalities in the province. 

Mr. Haminton (York West): In each individual project? 

Hon. Mr. MarRuerR: Yes. When we are thinking about something which 
cost $10,000 last year the grade Crossing Fund would have provided $4,000, 
the municipalities $3,000 and the railways $3,000; a small project. But now, 
I take it, if we follow what the board suggests and if they follow on the 
distribution, which they seem to contemplate in their report of the $10,000 
they would pay $6,000, the municipalities $2,500 and the railways would pay 
$1,500. In other words, in that particular example the railways contribution 
has been cut down by 50 per cent and there has a small reduction of the 
provincial-municipal share. I think there is a lightening of the burden on 
those you say have not enough money to go along. 

Mr. HAMILTON (York West): I grant you that. But the increase in a grant 
of $5 million which is the 4 per cent increase is increasing the amount of the . 
municipalities and the railways are going to have to pay the piper. 

Hon. Mr. Marter: The railway contribution has been reduced. We are 
talking about a large number of municipalities spread all across the country 
unless we do it all in Toronto and God forbid. 

Mr. HAMILTON (York West): That is where it is needed. 

Hon. Mr. Maruer: Montreal could also give you some suggestions on the 
question. 

Mr. SMALL: I am not bringing this up in connection with Toronto at all. 
According to your figures there are 6,000 grade crossings in the Dominion of 
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Canada and there is ample scope throughout the country. $15 million would 
be the simple figures I would be interested in to give justice to everyone. 

Hon. Mr. Marwer: I do hope that the board is going to be able to spend 
$5 million and that will not be too much of a burden on any individual munici- 
pality or the railways. If we do more it will be more to be paid by the 
railways, but I can say personally I have not had any very strong representa- 
tions from the railway companies complaining about this awful burden that 
was about to be thrown on them. 

Mr. Murpepuy (Lambton West): Take this hypothetical case: you are 
limited to $5 million now and suppose you have spent your $5 million in the 
first nine months of the year, can you still undertake projects that might 
involve 2, 3 or 4 million and not make the payments until the end of that year? 

Mr. Kerr: I think the projects could be undertaken and a grant made 
under the following. year’s fund if the board deemed it possible to do so. 
Sometimes the railways, if large amounts are involved, like to know before 
the work is undertaken or ordered just exactly how much they will have to 
pay and the same applies to the large cities. 

Mr. MurpHy (Lambton West): It is quite clear that the money having 
been spent and where you find it necessary and urgent to proceed with 
additional work that it could be proceeded with and the money paid after 
the expiration of the year. 

Mr. Kerr: When it becomes available. 

Mr. Murpuy (Lambton West): Yes. 

Mr. GREEN: What is the situation with respect to the back log of applica- 
tions for assistance of this kind? We have heard that there are a great many 
crossings still to be dealt with across Canada, but what is the board’s present 
position with respect to applications that have not been heard? Have you got 
many pending or are you pretty well up to date? 

Mr. Kerr: I believe that there are a great many actually ordered or in 
the course of construction. I think at the present time there is close to 
$3 million in the fund which has been committed but actually has not been 
paid out yet because the work is still in progress or not started so far although 
ordered. But there are projects taking from these funds approximately 
$3 million, which are in the course of construction or ordered. As to how many 
others there are on*which the board has not made an order, perhaps our 
engineer can speak with more certainty than I can on the number of projects. 

Mr. GREEN: Could we have that information? 

Mr. DUMONTIER: We have 64 applications for grade separations before 
the board which are in the process of being settled and not ready for an order 
yet, and 67 applications for automatic protection. 

Mr. GREEN: How much money would be involved? 

Mr. DUMONTIER: We do not have any estimate of the cost of these 
projects yet. The applications are made and the estimates are prepared by 
the railways as to the cost of the grade separation. We have to prepare plans 
in order to make these estimates. 

Mr. GREEN: The board must have some idea of really how much money 
is apt to be involved in meeting these reports. 

Mr. DuMONTIER: Well, some of these projects are reconstruction and 
Others are construction of subways. Some of them the board does not 
contribute to and some the board does contribute to. If there is an elimination 
of the crossing the board contributes; if it is a new crossing the buard does 
not contribute. 
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Mr. GREEN: There have been orders considered which involve an expend- 
iture by the board of $3 million? 
Mr. DUMONTIER: Yes. 


Mr. Green: And you have many other applications before you at the 
moment? 


Mr. DumontTIER: Yes, 64 for grade separations and 67 for automatic 
protection. 

Mr. GREEN: I raise that point, Mr. Chairman, because it does seem to me 
doubtful. if it is wise to put in this restriction that if there is a surplus 
from one year which exceeds $2 million then the subsequent vote will be 
cut down by whatever that surplus may be. That is, if there remains $3 million 
unspent in the fund for this year then next year the vote can only be $4 
million as I understand the legislation. I suggest to the committee that it 
might be wiser for the first 4 or 5 years to let these votes go into the fund 
and then accumulate there because there is much work to be done and 
obviously there is not going to be enough in the fund to carry out all the 
projects which should be completed. With the population of the country 
expanding as it is and this problem becoming greater all the time, it seems 
to me it would be worth giving consideration to changing that provision that 
once you get over that $2 million in any one year then the rune automatically 
cuts down in the succeeding year. 

The CHAIRMAN: In other words, if there is only $1 million spent this year 
next year it would bring it up to $6 million. 

Mr. GREEN: That is the principle I think should be followed. Actually it 
is more beneficial because it allows it to build up to $7 million. I do not 
think there should be any ceiling to it for the first 5 years in any event. Let 
there be $5 million voted each year and let us see what happens to that. 
I think probably it will be found that will not be nearly enough to meet 
the needs. I do not quite agree with the proposal that there should be this 
ceiling put on of $2 million. We have just had the evidence of how many of 
these projects there are. 


Mr. JAMES: Was it not just yesterday that Mr. Fleming wanted the 
water squeezed out of the estimates. 

Mr. SMALL: What was that? 

Hon. Mr. Maruer: It was suggested yesterday Mr. Fleming had wanted 
to squeeze the water out of the estimates and Mr. Green’s position is to put 
the water back in another glass. 

Mr. GREEN: I think this problem is of such great magnitude that some- 
body has got to give a pretty bold lead if it is going to be settled; the 
impression across the country is that the Grade Crossing Fund is to have $5 
million a year and I think it should be left at that. Under this particular 
section that is not quite the case. It may be that this year, for example, 
because it is a new departure it may be they will only spend $23 million and 
then we will find next year automatically because this legislation reads as it . 
does there can only be a vote of $44 million. I doubt the wisdom of putting 
on a restriction of that kind. I would rather have it this way: we will vote 
$5 million and it is up to the municipalities and the railways to get busy on 
this grade crossing problem. 

Hon. Mr. Maruer: If I might say one word on that I would like to 
point out to the committee that this recommendation comes from the board 
itself which board has actually had the experience of living with applications 
over a long period of time. It was not a restriction of the Board of Transport 
Commissioners imposed by the government. The government has accepted the 
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recommendation without change in any particulars so far as this part of the 
fund is concerned. I myself feel that it is a prudent thing to have at the 
beginning. I hope we are going to spend $5 million a year and I think my 
honourable friend will find if he looks at it over a period that it is merely a 
question of whether we are going to vote $25 million or $33 million and it is 
not $2 million every year; it is only one $2 million. 

Mr. SMALL: A minute ago it was given that there were applications for 
64 grade crossings. Could you break that down and give us the figures for 
urban and rural? 

Hon. Mr. Maruer: Perhaps Mr. Dumontier may answer the question later 
when he has made his calculations. 

Mr. Carrick: I do not know if it has been stated, but can you tell us 
what the amount is on hand at the present time? You have told us our 
commitments for $3 million for next year. 

Mr. Kerr: I believe there has been only an interim vote for this year. 
This money is only a part of the present appropriation. Of $1 million which 
has been voted and some part of that would be uncommitted. 

Mr. DUMONTIER: There is very little uncommitted. About $20,000. There 
was % of the vote approved and we used that on the installation of automatic 
protection and I think there is about $20,000 left. 

Mr. HAMILTON (York West): Mr. Chairman, I understand that the 60, 
25 and 15 was the working of that formula on the $10,000 project which was 
illustrated to us and when we get to the $1 million project the maximum 
contribution from the fund is $300,000. How do we divide the rest? Is it 
still 2 and 3, say the balance of the $70,000 as between the railway and the 
municipality? 

Hon. Mr. MARLER: Might I answer the question. My understanding is that 
the proportions of 60, 25 and 15 apply to protection but on grade separations 
there is no such predetermination of proportions. I think the basis is that 
the fund makes its contribution and then decides how in the circumstances 
the remainder should be proportioned. ; 

Mr. SMALL: Could I ask the question how many of the 64 grade crossings 
are urban and rural? 

Mr. DUMONTIER: There are about 10 of these projects which are urban. 

Mr. SMALL: And the balance of 54 are in rural. You are doing a good . 
job in rural there. 

Mr. BARNETT: Mr. Chairman, I would like to make a few comments. I 
have one or two questions I would like to ask. Much of the questioning has 
obviously come from people who live in the other portions of Canada, where 
the counties, municipalities, and so on enter into the picture to a much greater 
extent that they do in the part of Canada from which I come. 

I might offer a comment on the matter of other corporations being 
involved: in British Columbia the question of private roads constructed by 
our logging corporations could very easily enter into this picture as one 
example. | 

There are two questions which I have in mind and which I would like 
to have clarified. One of them is in respect to the fact that the ceiling provided 
for in the bill is being raised. I wonder of we could have put on the record 
some figures in respect to the order of expenditures involved in major grade 
separation projects, so that we might assess what, on the average, would be 
the amount of contribution for those projects. I had in mind where in a major 
highway a four line highway separation was involved, Could we have 


“some information on the order of expenditure involved in such a project? 
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When we would be in a position to assess in our own minds the adequacy or 
otherwise of the ceiling proposed in the bill. And I have one other question 
as well. 

Mr. DUMONTIER: If we look at the projects approved last year we will see 
that the total estimated cost was $2,430,000, with an average cost of $221,000 
for the overhead projects approved last year which totalled eleven. One of 
them is quite an elaborate project which cost $850,000 which is saps ete cle ; 
high for projects of this nature. 

There were four subways approved last year for which we had an 
estimated cost of $2,560,000 with an average cost of $640,000 for the four 
of them. — 

Mr. BARNETT: That covers the point I had in mind. The other question 
might be considered more of a constitutional one. I believe the statement was 
made earlier that the board considered that it had no jurisdiction in respect 
to an order in regard to the right of expenditure by a province, or by Her 
Majesty in the right of a province. That aspect of the matter, I suggest, is 
perhaps of more importance in a province like British Columbia where most 
of the highway construction, and where most of our roads are provincial 
highways. I was wondering about that interpretation and where the board 
found its constitutional authority in respect to a’ ruling for municipal 
corporations. ; 

I know there is a phrase very current in British Columbia that the muni- 
cipalities are the creatures of the province. In that case it seems to me that 
they are in fact part of Her Majesty in the right of the province, and I was 
wondering if we could have some explanation as to how, in practical 
application, the board considers certain portions of expenditures to be divisible, 
and how it has been worked out in practice. Perhaps some comment might 
be made as to how it is done in a matter of this kind. The decisions of the 
board are not considered to be binding upon the province or upon the pro- 
vincial highway authorities. 

Mr. Kerr: Quite specifically, the Act gives the board power to apportion 
cost on the municipality, but it does not mention Her Majesty; it does not 
mention the Crown. In view of the fact that the Crown is not mentioned in 
this provision, the board feels that it has no power, in view of the absence 

of the mention of the Crown, to apportion any part of the cost on the Crown. ~ 

There is a sub-section in the grade Crossing section which is not being 
touched at all in this bill. This subsection 3 provides that the province may 
contribute to the Grade Crossing Fund and that the board may apportion 
monies out of that fund subject to any conditions and restrictions made and 
imposed by the province; but the province has the power, under the present 
Act, to put money into the fund if it wants to, and to determine the conditions 
under which the board should use that money. 

Mr. BARNETT: Am I to understand that in the event of a provincial 
highway authority deciding to construct a major highway crossing a mainline 
railway, that the, board has no power to determine the nature of that crossing 
except with the consent of the province? 

Mr. Kerr: In that case the province comes to the board and asks for 
the board’s permission to build a certain type of crossing; it comes to the 
board and it gets the board’s permission. I am speaking of the lack of the 
power to compel a province to contribute any monies, where there is an 
existing crossing, but the highway part of which is under provincial juris- 
diction. Some party, or the board itself, thinks that protection should be 
put in there, and the province thinks otherwise; the board has no power 
to say to the province: “You must contribute to the cost of this protection.” 
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Mr. BARNETT: Do I understand that in the event of a new crossing, the 
provincial authority would have to have its plans approved by the board? 


Mr. Kerr: That is right. 


Mr. BARNETT: But the board has no authority to direct a province to 
make any change in respect to an existing crossing? 


Mr. Kerr: It has not the power to order it to pay money towards the cost. 
When a province comes to us seeking some change in a provincial highway, 
or some protection, what it gets is called a ‘‘consent order’’, and in that order 
the board recites the fact that it is made with the consent of the province, and 
directs that the province pay some part of the cost, the Act gives the board 
power to order the municipality to pay. 


Mr. BARNETT: My other question was with respect to how it was that in 
view of the fact that the municipalities are creatures of the province, therefore 
indirectly apparently they have not any direct relationship with the province, 
but that may be an academic question. 


Mr. Kerr: As you may know, there is a provision in the Interpretation 
Act to the general effect that the Crown is not bound by any statute unless 
it is expressly so declared in the statute. This provision of the Railway 
Act does not mention the Crown; consequently the board has no power to 
compel the Crown to contribute. But that does not apply in the case of a 
municipality. A municipality is not the Crown, so the Act does empower it 
to provide an order against a municipality. 


Mr. Hoskinc: Can the board go into a city and tell them they are going 
to have to spend money to fix crossings there, whether the municipality wants 
them fixed or not? Is that the position? 


Hon. Mr. MarteEr: It is a matter of judgment as to whether they should 
exercise that power or not, but that is the case. 


Mr. Hoskinc: I do hope they will be very reticent in that respect, because 
municipalities do not have very many rights, and their responsibilities are 
extremely heavy with the expansion which is going on. 


Hon. Mr. MarueEr: In practice it has been the other way around, with 
municipalities asking for grade separation and protection rather than having 
them imposed upon them. 

Mr. Howe (Wellington-Huron): On item 6, this fund does not apply to 
any new construction where new highways are being built, when those high- 
ways find—they are not helped in the building of any expensive overpasses 
which are necessary at highway crossings for new highway construction. The 
crossings have to be there for a period of three years before anything can be 
done. 


Mr. KERR: Well, if it is a new grade separation, subway, or overhead 
crossing which is ordered there for the protection of a level crossing—in other 
words, which is going to take the place of a level crossing, then that three 
year limitation does not apply, because the level crossing has been there for 
three years and the board can order a subway built at that level crossing. 
But where you have no level crossing, and a new highway is to be constructed, 
the board can only make a contribution after the crossing has been in existence 
for three years, make a contribution for its protection from the fund. 


Mr. LAVIGNE: What would be the case with respect to re-location? I have 
in mind a case where one municipality is going to be affected and it is not 
willing to accept a re-location. Would they be responsible for the cost of the 
underpass or overpass, as the case may be? 

Mr. Kerr: The board has the power to say who will bear the cost, provided 
it is a party interested, such as a municipality. 
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Mr. LAVIGNE: Who would have to bear the cost of it, the municipality in 
which it is located, or the municipality in which it is going to be built? 

Mr. Kerr: The board would have to deal with that kind of case when it 
came before it. I do not know what the decision of the board would be; but 
it has the power to apportion the cost, and the board would determine it. 

Mr. LAVIGNE: It is a case of charging somebody else for something that 
they do not want. 

The CHAIRMAN: Does clause 1 carry? 


1. Section 262 of the Railway Act, chapter 234 of the Revised Statutes of | 


Canada, 1952, is repealed and the following substituted therefor: 

“262. Notwithstanding anything in this Act or any other Act, the Board 
may order what portion, if any, of the cost to be borne respectively by the 
company, municipal or other corporation or person in respect of any order 
made by the Board under section 259, 260 or 261, and such order is binding 
on and enforceable against any railway company, municipal or other corpora- 
tion or person named in such order.” 


I shall now call upon Mr. Spence. 


Mr. SPENCE (Counsel for the Canadian Pacific Railway): Mr. Chairman, 
my name is Spence and I represent the Canadian Pacific Railway today. I 


have with me Mr. G. E. Shaw, our engineer of bridges, and Mr. R. C. Steele. 


our engineer of signals. We are here to place ourselves at the disposal of 
the committee and to answer, if we can, any questions which the members 


of the committee might wish to ask us. However, there are a few comments 


I would like to make of my own accord, which I hope will help the committee 
with respect to grade crossings. 

To begin with, we are not opposing anything contained in bill 259; But 
there is one subsection near the end of the bill which gives us a little mis- 


givings. However, apart from that, all the provisions of the bill have our | | 


warmest support. 

I think the Board of Transport Commissioners is to be congratulated upon 
its report, and for the very wise recommendations which it made for amend- 
ment to the legislation. I want to speak particularly not about what is in the 
bill, but about two small provisions which might be added to make the bill 


even more useful and perhaps more workable and fairer pieces of legislation ~ 


than it is in its present form. 
My first suggestion has to do with the matter ‘which was under discussion 
just a few minutes ago, with relation to subsection 1 of the bill which deals 


with section 262 of the Act. That section empowers the board in dealing with. 


the protection of highway crossings, to apportion the cost between the railway 
company and a municipal or other corporation involved. That section is 
perfectly fair, and the board, over the years, has in our estimation administered 
it very fairly to all parties concerned. 

But in recent years, a very peculiar situation has arisen which was 
mentioned a few minutes ago. The section was first framed back in the time 
when most roads were under the control of a municipality or a county; there 


were no networks of provincial highways such as we know them today. ik ; 


however, in more recent years the board began to deal with grade crossing 


which came under provincial jurisdiction, some provinces looked at this ah a . 


and pointed out that. as it did not name the Crown specifically, therefore the 


board did not have the power to order a province to contribute towards grade 


crossing protection. The board has acceded to this argument, and the strange 


result is that at crossings where the board finds protection is necessary, it 
can order the road authority to contribute, if that authority happens to be a 
municipality or’a county, but it cannot do so if the road authority is the 
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provincial department of highways. Its powers over the municipality and the 
county are clear, even though these are creatures of the province, but when 
the board deals with a provincial department itself, it cannot do more than 
accept such an amount by way of contribution as the department of highways 
offers to contribute. 

The result is that every once in a while, perhaps not very often, but 
occasionally, we encounter a case of a provincial highway crossing which the 
board considers should be protected by an automatic signal, or a grade 
separation, in the interest of safety, but due to some disagreement the 
province either refuses altogether to contribute or refuses to consider the 
contribution which the board thinks would be fair, and as in justice to the 
railways the board will not order the railways to pay the whole of the cost of 
the protection, the crossing may remain there without protection, even though 
the board thinks that protection is necessary. 

I suggest that this whole difficulty could be overcome merely by the 
insertion of the words ‘“‘the Crown” in the third line, and in the sixth line 
of this section 262, so that the board would be empowered to order what 
proportion, if any, of the cost is to be borne by the Crown, municipality, or 
other corporation. 

I want to make it clear that I made this proposal to the Board of Transport 
Commissioners during the hearings that led up to this report and the board 
declined to consider it seriously for two reasons. First, that it feared a possible 
controversy in provincial-dominion relations; and secondly the board did not 
want to reach out for the additional jurisdiction which it did not have. I am 
no one to judge the gravity of a political situation, but it does seem to me 
that the board’s fears may have been exaggerated, particularly when the board 
is already empowered under the section to make orders for contribution against 
provincial emanations such as counties and municipalities. As to the question 
of jurisdiction I should think parliament would want the board to have the 
most complete jurisdiction possible in matters of public safety where railways 
are concerned. 

Mr. CArRRIcCK: Has any question ever arisen as to the constitutional validity 
of this legislation you are suggesting? 

Mr. SPENCE: It has been discussed with the board at times. It was discussed 
very briefly before the board at the hearings which led up to this matter but 
of course the board was not anxious to go into the details at that time and 
we did not have a full debate on the subject. 

Mr. Carrick: Have you satisfied yourself that the dominion could enact 
such legislation? 

Mr. SpENcE: Yes. I think that is so. There might be a controversy as I 
say but I do think in matters of railway legislation that the dominion should 
have powers of this kind and those powers have been assumed already in 
section 262 when it gives parliament power to make assessments against 
counties and municipalities which are provincial emaninations. 

Hon. Mr. Maruer: There are many other emaninations of the Crown in 
the right of the province now quite clearly by such provisions of the Act. 
Because they are emaninations of the Crown in the right of the province does 
not give them special status. We know that the telephone companies can be 
created in the same way and commercial corporations and no one would suggest 
that merely because they are created by the provincial legislature they were 
not subject to the provisions of this Act. I think the general thinking has 
been because the Crown in the right of the province was not mentioned there 
could be no jurisdiction in the Board of Transport Commissioners to affect 
the rights of the province. 
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Mr. Spence: Now, of course, from the beginning to the end of the board’s 
investigation the board was confronted with the fact that some means should 
be found for allotting to the provinces their fair share of the cost of highway 
crossing protection. Highway crossings were at one time pretty well local 
problems involving mainly the local traffic of the municipalities or counties 
surrounding them. Nowadays with traffic moving hundreds of miles far and 
wide the problem is going to be more and more a provincial question and 
even a national question. Some provinces are recognizing this fact and as 
the board travelled across Canada there were some offers of extremely generous 
co-operation from some of the provinces in this problem of grade crossing 
protection. I do not suggest anything should be done to discourage that 
co-operation but I do suggest that the best way to have an impartial apportion- 
ment of the burden of grade crossing projects with complete uniformity through- 
out Canada is to fix full discretion and authority for that enforcement in the 
hands of the board, and one way I suggest that might be done is by an addition 
of this kind to section 262 of the Act. 

Now, the second way in which I suggest, with respect, that this bill 
might be made even better is by the addition of a change implementing the 
board’s recommendation number 4. That recommendation reads as follows; 
and is on page 72 of the board’s report: : 


Contributions should be permitted towards the annual cost of 
maintenance and operation of automatic signals installed at crossings 
after the amendment comes into force, the contribution in respect of 
any one crossing not to exceed for any year the actual cost for that year 
nor exceed $200. 


We in the railways were somewhat disappointed to find that the bill did not 
contain this provision. I will try to explain why it is very important to us. 
When the board decides that a crossing needs additional protection and makes 
an order requiring the installation of automatic flashing lights or some other 
form of automatic protection, it almost invariably orders the cost of instal- 
lation to be shared between the Grade Crossing Fund, the municipality and 
the railway. That is the initial expense, and with the cost of equipment as 
high as it is, the assistance received from the Grade Crossing Fund is very 
welcome to the municipality and the railway. However, this initial expense 
is soon paid once and for all whereas the maintenance of the device thereafter 
becomes a permanent burden. Maintenance cannot be assisted from the 
Grade Crossing Fund under the Act as it is at present and will not be able 
to be assisted under this bill as it stands. The necessity will be, therefore, 
that the municipality and the railway will have to pay it. Now, the average 
maintenance cost of a set of automatic flashing lights is about $550 a year. 
A small municipality paying on only one or two of these is not too badly off. 
A railway company on the other hand has them all over its system and as 
the numbers increase the burden becomes heavier year by year and never 
decreases. I have been speaking only of maintenance, but the same thing 
applies to the cost of operation of this equipment, for example, the wages 
of gatemen and other employees who operate manual and electrical gates. 
Last year the C.P.R.’s total cost of maintenance of this kind of equipment was 
estimated at $179,000 and cost of operation was $272,800, making a total of 
$452,000. I have a statement of that, Mr. Chairman, prepared and I might 
have this passed around for the information of the members. 

Then, I have also another statement which shows the way in which the 
cost of grade separation projects is increasing year by year. This statement 
shows all actual expenditures on grade separation projects for the last several 
years. I will pass that around also. Now, we are not complaining of the 
expenditures that we have on these projects. We are not complaining about 
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the maintenance of this automatic protection. We can carry that amount of 
expense. What I want to draw the committee’s attention to is this, that the 
Grade Crossing Fund is now proposed to be increased from $1 million to 
$5 million a year and that means that there is going to be a very greatly 
expanded program of grade crossing protection both in subways and auto- 
matic signals. Now, that will cause this permanent and irreducible burden 
on us to grow and grow each year. As it becomes heavier it means only 
naturally that railways and municipalities will look with less enthusiasm on 
the proposal for grade crossing protection. It is the cumulative effect of 
these costs which causes us concern. I suppose it is, the same cumulative 
effect that the board’s proposal would have upon the Grade Crossing Fund 
that caused the suggestion to be dropped in a preparation of the bill. How- 
ever, I submit with respect that if there is good reason for the national treasury 
to assist in the cost of installation of grade crossing protection there is equally 
good reason for a contribution to maintenance and operation. 

During the debates upon this measure in the House I noticed that many 
of the honourable members expressed the view that the fund might be increased 
to more than $5 million a year and some views of that kind were expressed 
here this morning. I do not entirely share that opinion. In fact, I think the 
amount I suggested to the board during the proceedings was $4 million a year 
for an experimental period. But if we are going to give to the board $5 million 
it seems to me that the time to do it is later when the fund, contributing to 
maintenance, is beginning to feel the cumulative effect which I have men- 
tioned. 

We in the railways want to do what we can to help in this level crossing 
_ problem even though it has been caused entirely by our competitors, the bus, 
the truck and the private automobile. However, as you all know we can hardly 
be said to be rolling in wealth these days and all I ask is that you be as gentle 
as you can in loading us with extra expenses. These subways, bridges, and 
signals go to facilitate the traffic of those who are taking business away from 
us and there are limits beyond which we cannot go. 

Finally I want to speak on the provision of the bill on which I said I had 
some misgivings. That is subsection 8 of section 265 which you will find on 
page 3 of the bill. It provides that: 


““(8) Where a highway project involves the construction of a grade 
separation crossing and the closing of an existing crossing at rail level or 
the diversion therefrom of substantially all highway traffic using it, the 
grade separation shall, if the Board so directs, be deemed to be a work for 
the protection, safety and convenience of the public in respect of that 
existing crossing. 


At the present time the board cannot authorize a contribution from the 
fund to a grade separation unless the new structure results in the closing of an 
old level crossing. This subsection would allow a contribution to be made even 
though the original crossing were to remain open provided that substantially 
that all of the highway traffic using the old crossing would be diverted to the 
new crossing. Two things trouble me. The first is that it is going to be almost 
impossible for the board to make a firm ruling as to what constitutes ‘sub- 
stantially all” of the highway traffic. I am afraid that may lead to many disputes 
and perhaps some discontent on the part of the highway authorities and I think 
there is bound to be a gradual relaxation in the application of the section as it 
goes on. Secondly, if substantially all of the highway traffic is to be diverted 
from the level crossing, there seems to be very little reason why the crossing 
should not be closed, and from the standpoint of safety that would be the most 
desirable thing. We have found occasions in which this question has arisen 
under the Act as it stands at present and we have got around the problem in 
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this way: if the crossing left open is only for the purpose of obtaining access of 
a few residents to their property we make the crossing private and it is closed 
to the public. The public crossing by grade separations is still able to get the 
contribution which is obtained from the Grade Crossing Fund. I think in the | 
cases where it is essential to leave the crossing open for a few users, I think that 
might be done in the future. Ifa crossing is allowed to remain open as a public 
crossing the hazard would still be there, perhaps to a greatly reduced extent, but 
there wiil still be some hazard which may grow again as time goes on. Although 
at the time of the board’s order traffic may be reduced, as the character of the 
neighbourhood changes the crossing may be used more and more and may 
become just as much of a danger as it was before. The final result will be that 
money has been expended from the Grade Crossing Fund without effect. 

We are here at the disposal of the committee and I thank you very much. 

The CHAIRMAN: It being one o’clock I think we will adjourn until 3.30 this. 
afternoon. 


AFTERNOON SITTING 


THURSDAY, May 5, 1955. 


3230 p.m, 

The CHAIRMAN: Order, gentlemen. We would now like to hear from Mr. 
J. W. G. MacDougall, Commission Counsel for the Canadian National Railways. 

Mr. GREEN: Mr. Chairman, before we hear from Mr. MacDougall I would 
like to ask Mr. Spence a question. 

The CHAIRMAN: Very well. 

Mr. GREEN: Mr. Spence, you tabled two statements this morning. One of 
them shows the estimated cost to your company of maintenance and operation of 
highway crossing protection devices for one year, 1954. 

Mr. SPENCE: Yes sir. 

Mr. GREEN: Amounting to $452,033; that would be the estimated amount © 
spent by the Canadian Pacific Railway. 

Mr. SPENCE: Yessir. There was $179,000 under the heading of maintenance, 
which was an estimate. But the next figure, $272,805 under the heading of 
operation was the amount actually expended as shown on the books of the 
Canadian Pacific Railway; the total figure is $452,000 just for the Canadian 
Pacific Railway Company. 

Mr. GREEN: Would those figures be approximately the same for the pre- 
ceding four years? ‘ 

Mr. SPENCE: Mr. Steele, our engineer of signals, perhaps might answer 
your question. 

Mr. STEELE (Engineer of Signals, Canadian Pacific Railway Company): I 
can give you the actual figures of operation for the two preceding years. — 

Mr. GREEN: You also filed a statement which sows your expenditure for 
grade separation projects for the five year period, 1950-1954 inclusive, which 
amounts to $1,124,275. As I understand it, that was money actually spent on 
grade separation projects? 

Mr. SPENCE: Yes sir. 

Mr. GREEN: Your figure for maintenance and operation of projects already 
installed in the year 1954 is almost half of the total amount spent for the five 
years in putting in these projects; and if you multiply that $452,033 by five, — 
that is, if you add it up for a five year period, which is the length of time — 
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covered by the statistics for the cost of installations of the projects, you reach 
the result that it cost you twice as much to maintain and operate the signals 
already in existence as it did to put in new projects. Is that the case or not? 
That is why I asked about the figures for maintenance of operation for the 
preceding four years. 


Mr. SPENCE: Perhaps I might explain that the statement on maintenance 
and operation has to do with automatic signals such as flashing lights, auto- 
matic gates, manually operated gates, and so on; whereas the other statement 
has to do with grade separation projects. Now, these have grown very sub- 
stantially between 1950 and 1954; and as you will see in 1950 our expenditure 
was $75,000; in 1951 it was $57,000; in 1952, it was $156,000; in 1953 it was 
$394,000; and in 1954, it was $440,000. | 

That shows a very substantial growth in these projects. There are more 
of them coming forward and there have been in the last two or three years. 
The demands for grade crossing protection perhaps has not grown in the same 
proportion, and I think it would not show the same indication of growth there 
as it would in respect of the former. 

Mr. GREEN: Let us take the year 1954. You spent for separation projects 
in that year $440,280, and for maintenance and operation of highway crossing 
protection devices the cost amounted to $452,033. 

Mr. SPENCE: Yes sir. 


Mr. GREEN: Is that an accurate picture of what has been going on? In 
other words, has it cost you more to maintain and operate existing warning 
signals than it cost you to put in new separation projects? 

Mr. SPENCE: Yes. 


Mr. STEELE: It was $452,000 in 1954, for the cost of operation and main- 
- tenance of signal protection at crossings; the other figure is for grade separa- 
tion which is not tied in at all with this. It is entirely separate. 

Mr. GREEN: I realize that they are not connected. 


Mr. Spence: I think it is correct to say that that is what these figures 
indicate; that at any rate in 1954 it cost us more for maintenance and opera- 
tion of signal protection than it cost us for grade separation; and the point I 
was trying to make on the first exhibit was that $452,000 for signals is some- 
thing that we are fixed with for all time, and which keeps accumulating and 
getting larger and larger each year. It may be that in some years we will 
not have an expenditure of anything like that amount for subways and over- 
head projects. But once automatic protection is put in at a crossing we have 
to meet the requirements each year for that crossing. It might well be that 
in time we would have to spend a very considerably greater amo:mnt for main- 
tenance of automatic protection, particularly if most of this $5 million is 
applied in that way, than we.would for initial expenditures. 

Mr. GREEN: So your submission will be that you thought that the Grade 
Crossing Fund should be able to contribute to the cost of maintenance and 
operation of these highway crossing protection devices; is that correct? 

Mr. Spence: Yes. We feel that when the fund goes up and the program 
is being accelerated, the maintenance cost is going to go up too and we would 
be charged with all of that, and that the fund should help us on the one side 
as well as on the other. 

Mr. GREEN: You are basing that suggestion on the recommendations made 
by the board in their report contained in paragraph 4 on page 2 which reads as 
follows: 

(4) Contributions should be permitted towards the annual cost 
of maintenance and operation of automatic signals installed at crossings 
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after the amount comes into force, the contribution in respect of any one 
crossing not to exceed for any year the actual cost for that year, nor 
exceed $200. 35 


Mr. SPENCE: Exactly! 

Mr. GREEN: You are asking that this recommendation be put in the bill 
and so written into the Railway Act? 

Mr. SPENCE: We are. 

Mr. Hoskinc: I would like to ask a question. I am most sympathetic to 
the railways in their problems, but as a Canadian citizen, do you think that the 
Dominion government ought to dictate to a province in regard to whether the 
railways should put in these underpasses and grade separations of which you 
speak? 

Do you think that we ought to step into a province and say to the provincial 
government: ‘“‘Now, you do this because we think it is good for you”. 

We have done that in the case of the municipalities, but I do not know 
whether I can agree with it. Certainly, when I was in a city council I did not 
agree to it. I thought that the municipality had rights by virtue of being part 
of the province and those rights should be respected; and I would just like to 
know from you—not in your official capacity as a representative of the Canadian 
Pacific Railway, but as a Canadian citizen—if you think that the Dominion 
government should go to the provinces and say: ‘“‘You do this because it is 
good for you’’. 

Mr. SPENCE: Well, speaking in the way you put it, I think that the board 
is always very well aware of the viewpoint of the municipalities as well as of 
the provinces, and I do not know-of any case in which the board had ridden 
roughshod over any expressed desire of any of the parties to an application. 
There are times when there is perhaps a slight disagreement as to how much 
should be apportioned between the parties, and when that happens the board 
hears all sides of the question and comes up with a judicial judgment on the 
ease. But Ido not think there is any fear that if the power is given to the board 
to say that whatever the highway authority is it should abide by the board’s 
decision as to what is fair. I do not think that there is any fear that the board 
would abuse that power, and I would think that it is the only way in which we 
can get uniformity and fair application of the fund to all types of crossings. 

Mr. Hoskina: I cannot agree with you when you say that when you give 
people power they do not use it. They do! 

But is there any chance, if they do not have this power, that there will be 
a certain province which will object to its being done, and eventually that the 
grade crossings in that province will be bad, and that the people in that province 
will say: ‘“‘Why don’t we do here what they do in the other provinces, and 
correct that?” Without this coercion which you would have to put on to make 
them accept it, could it not be worked out? 

Mr. SPENCE: I think that perhaps there will be an occasional crossing 
where, since it is a provincial crossing, the amount contributed by the highway 
authority will not be on the same basis as if it were a municipal council crossing, 
that is, that the board will not be able to apportion what it thinks to be a fair 
amount to the highway authorities simply because it is a provincial authority 
which it cannot compel. 

Mr. Hosxine: Under those conditions, would the Canadian Pacific Railway 
not say: ‘“‘We won’t touch it”. And let it stand there? 


Mr. SPENCE: We cannot do that. Once we get an order from the board we 
have to do something about it. 
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Mr. Hoskine: Is the board unreasonable then in those provinces where you 
do not get co-operation? Is the board unreasonable in asking for this to be 
done? Should the board not use more discretion and say: “We will just wait 
until we get a government in that province which will assume the cost’’. 

Mr. SpeENcER: I do not think that the board has been unreasonable in that 
connection in the past at all. 


Mr. Hoskine: The present arrangement is not too bad, then? 


Mr. SPENCE: No; there is just the occasional case when the plan is thrown 
out because the province does not see fit to accept the board’s point of view 
on what would be a fair apportionment. 


Mr. Carrick: I would like to ask one question in connection with the 
statement of the cost of maintenance and operation of the highway crossing 
protection devices; I see there are 586 installations mentioned. Were a number 
of those installations put in when there was contribution by the board as well 
as by the province and the municipality and the railway? 


Mr. SPENCE: Oh yes, I would think that in nearly all, if not all of them, 
there was. 


Mr. STEELE: Yes, that percentage of Canadian Pacific Railway participa- 
tion is shown in the second column to the right. 


Mr. Carrick: Do you suggest that the board can assume anything beyond 
$200 a year? Do you suggest that the provinces and municipalities should make 
a contribution to the cost of maintenance? 

Mr. Spence: Yes; I think it should be apportioned between the 
municipalities and the railways; and I think that this $200 contribution from 
the Grade Crossing Fund will be of assistance. 


Mr. Carrick: In addition you think that the municipality and the province 
ought to pay a proportional amount? 


Mr. SPENCE: Oh yes, yes. 


Mr. Haun: You suggest that the word Crown be added in the first part 
of this? 
Mr. SPENCE: Yes. 
Mr. Haun: And it says in the subclause at the top of page 3 of the bill: 
(6) No amount shall be applied by the Board out of The Railway 
Grade Crossing Fund towards the cost of work actually done in respect 
of any crossing unless that crossing has been in existence at least three 
years prior to the making of the order by the Board to apply the amount 
for that purpose. 


I wonder whether or not you took that into consideration when you made 
the proposal, by reason of the fact that if the board suggests that the Crown 
should assist in the building of these grade crossings, it would depend entirely 
on a contribution from the government to this assistance at a later date by 
reason of the fact that the crossing had to be in effect for three years before 
a contribution is forthcoming. Did you consider that when you made your 
proposal earlier? 

Mr. SpeNcE: Well, sir, I am not sure that I get the import of your 
question; but I think that subsection 6 of section 265 would apply in either 
case, that is, whether the province was building a new crossing or whether 
the railway was, or a municipality; and that neither the province nor the 
municipality should be entitled to draw from the fund for the purpose of 
helping to create a new crossing; and if after three years the conditions have 
changed, or if a serious reason for crossing protection has arisen which did 
not exist when the crossing was built, I think it would be fair for the fund to 
contribute. 
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Mr. Haun: Earlier today we learned that the provincial highways in 
British Columbia, or most of the highways there are provincial highways. 
When they are building these roads it sometimes means that the best time 
to put in an underpass or an overpass is when the road is being built. 

Mr. Spence: That is right. 


Mr. Haun: Years later when you go to the federal authority and Hele for 
a federal contribution to the underpass or overpass, your chances of collection 
would be pretty slim, whether it be British Columbia or any other province, 
because the works have been in existence for some time. I know that part 
of it is new, and therefore possibly—what would the earlier reading be, Mr. 
Minister? 

Hon. Mr. Maruer: My understanding is that a new crossing would not 
have any right to participation at all, necessarily. 

Mr. Haun: It might be much easier to build a level crossing, but they 
considered it was better to build an overpass or an underpass immediately and 
thereby save many thousands of dollars of renovation at a later date. It has 
to be in existence for three years before they can collect, or before they can 
even ask for a contribution, that would have a material effect on the building 
of a highway, I would say, at that time. 

Mr. SPENCER: Well, of course the whole theory of this section of the Act 
is that there is danger at level crossings and it is desirable not to increase that 
danger by building new level crossings if they can be avoided. Now, if the 
municipality or the province is sufficiently anxious to build a new crossing, then 
the theory is that it should pay the expenses of protecting the crossing at that time 
and if a grade separation is needed, then the authorities causing the danger 
should be prepared to do it. Now, if a grade separation is not necessary, and a 
highway is built, a level crossing is put in; but later on traffic may increase, 
because times change, and perhaps the population grows up in the vicinity of 
the crossing, and then it is desirable that all parties should come in including 
the Grade Crossing Fund, to take care of a situation which has later arisen. 
But I think that it would be contrary to the intention of the Act to make it 
possible for contributions to be made from the Grade Crossing Fund at the time 
the crossing was built; it would tend to increase the number of such crossings, 
and it would be easier to build them. 

Mr. Haun: I could possibly agree with you except that I think we should 
have a grade separation whenever and wherever it is possible; but I can still 
see where these things are concerned that it is much simpler and easier to run 
a level crossing than it might be to go to a province and say: ‘We will let this 
go in there on a level basis for the next three years and then it will have 
established its need, and we will get 60 per cent contribution from the federal 
authorities.”” In the meantime that crossing is a continual hazard. I would 
say that from the point of view I have that wherever such action is undertaken ~ 
when we have a new highway being constructed they make use of the very 
fact that they are in the form of construction and we should try to get 
these grade separations immediately and if the contribution can be forthcoming 
normally at a later date, at that point it should be forthcoming at that time. 
I can see from your statement of the cost of operation of these mechanical 
devices it would save you money to begin with in that way and also help to 
save lives. 

Mr. SPENCE: Yes. Of course the board examines these things very carefully. 
When any authority comes forward and asks for a new crossing from the 
board, the board is very conscientious about examining all the dangers and 
possibilities of that crossing. It knows reasonably well how much traffic is 
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going to be used over that crossing and it might very well be in the case you 
suggest that the board would say we do not approve of and will not grant you 
leave for a level crossing here because it is dangerous, or that it is going to 
be evident almost immediately that grade separation is necessary. I think 
the board would exercise its discretion in that way to see there is no money 
spent unnecessarily. 

Mr. Haun: I wonder if the minister thinks that. 

Hon. Mr. Maruer: I do think so, yes. 

Mr. Barnett: Mr. Chairman, turning to the questions in relation to this 
proposal from the C.P.R. with respect to the cost of operation and maintenance 
of the protection devices and relating it somewhat as Mr. Green did earlier 
to the other expenses in respect to grade separation projects, the representative 
of the C.P.R. has told the committee they anticipate an increase in the main- 
tenance cost as a result of expanded projects of extending protection devices. 
I take it that it is more or less self evident that where a grade separation 
project is carried out that that eliminates the Mauer of any maintenance on an 
automatic signal device of that kind. 

Mr. SPENCE: There will be some maintenance of the subway. Usually 
these things are put in in concrete these days and maintenance is not high in 
any one year. I think that the maintenance is a minor feature after a subway 
has been built, for a certain period of years. It may become important after 
the subway gets old but that perhaps is not a large amount every year. It may 
be that we will have to do some concrete work one year and nothing more for 
five years. I think Mr. Shaw should be speaking on this. 

Mr. BARNETT: Before Mr. Shaw starts I would like to ask you one further 
question. The further question I would like to ask is of the projects listed in 
your second table how many of them as a result of the grade separation projects 
eliminate the former level crossing in which some sort of protection signalling 
device was maintained. 

Mr. SPENCE: I think Mr. Shaw might answer that. 

Mr. G. E. SHAW (Engineer of Bridges, Canadian Pacific Railways): We 
have some figures for track structure and some figures which perhaps represent 
a typical subway. A typical subway with concrete retaining walls would cost 
in the neighbourhood of $468,000. The annual cost in the sinking fund and 
maintenance of this structure would be in the neighbourhood of $37,000 a 
year. The sinking fund, maintenance and damage would be in the neighbour- 
hood of $37,000, a ‘year. ‘That:'represents practically 7-4. per cent) of the 
capital cost. 

Mr. BARNETT: I take it the figures you quote in respect to the initial 
cost would include the sum contributed by all parties. 

Mr. SHAW: Yes. 

Mr. BARNETT: You are not quoting figures as the annual cost to the 
railway? 

Mr. SHAW: No. Regardless of who pays that is what the total cost 
would be. 

Mr. BARNETT: Are you suggesting that the annual cost of a crossing if 
it has been changed to one in which there is a grade separation exceeds 
the cost of the maintenance of a level crossing with some type of protective 
device? : 

Mr. SHAw: There is-no doubt about that. Grade separation costs you 
many timés more than a mechanical device to maintain. Here is a place where 
your annual cost is $370,000. 
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Mr. SPENCE: That is of course including the cost of the money invested. 
That $37,000 is the annual cost of the sinking fund, interest, and maintenance 
and is based on 64 per cent of interest on your money. 

Mr. BarRNETT: Have you figured out the railroad’s share of the money? 

Mr. SPENCE: That is only a typical example of a subway cost. 

Mr. BARNETT: What I am trying to get clear in my mind, Mr. Chairman, 
is the relationship of the proposal advanced by the representatives of the 
C.P.R. that the maintenance cost of these protective devices should come in 
part at least from the Grade Crossing Fund and on the other hand some remarks 
which were made by the representative of the C.P.R. in answer to another 
question expressing their views as to the desirability of the establishment of 
grade separations. The question that I would like to have clarified is their 
opinion as to the relative value and importance of utilizing the funds in the 
direction of eliminating level crossing and as it appears to me thereby in effect 
reducing the maintenance cost to the railway of these devices as compared 
to the proposal you previously advanced? 

Mr. SPENCE: There was‘a great deal of discussion of the relative advant- — 
ages of protective devices and grade separation before the hearings of the 
board and I do not think that any definite conclusion was ever reached, 
although the board in its report is inclined to take the view that when a certain 
amount of money is to be spent it is better to apply that money to a great 
number of small expenditures at a great number of crossings than concentrate 
the expenditure in big lumps for grade separation. As far as the railway 
company is concerned, we are perhaps inclined to the view that from our own 
point of view of interest and economic position perhaps grade separations are 
more desirable because then we are rid of the problem forever except for 
a certain amount of maintenance and carrying charges. But a good deal 
depends of course on how much is charged in each case. As far as grade 
separations are concerned there is no uniformity. The Board applies the 
benefit theory. That is, it sizes up each individual situation and says that 
the municipality is going to receive a certain proportion of the benefit here 
because this is a very heavily travelled road which is going to be relieved 
of a great deal of congestion. In another case it may find that the railroad 
company has a great many trains running across the crossing and its operations 
may be hampered by the fact that there is a level crossing there and the 
railway company gets more benefit in one case than another. I do not think 
we can lay down any formula and the board has not attempted to lay down 
any formula for contributions in grade separations. It says it considers that 
that is a matter which it has to consider in each individual case. As far as 
the automatic protection is concerned the 15 and 25 per cent proportion is 
the one which it considers fair and that is where the formula can be applied. 

Mr. ELLIs: How many years did you say after the construction of the sub- 
way the maintenance costs come into being? 

Mr. SPENCE: Generally we consider 75 years. 

Mr. SHAW: The figure I was thinking about was 75 years. Sometimes it 
is more and sometimes less; sometimes it is obsolete before that. 

Mr. Evuis: The figures you gave us a moment ago were based on 75 years. 

Mr. SHAw: Yes. 


Mr. Carrick: Has the federal government ever made any grants to the 
C.P.R. for any purpose? I have an idea they have, but I am not sure what 
they were for. 


Mr. SPENCE: Going back to the beginning of our history there was a 
contract. 
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Mr. CARRICK: No, in recent years. 
Mr. SPENCE: You mean in respect of grade separations? 


Mr. CarricK: No. With respect to the funds under this Act. Apparently 
I am wrong if you cannot recollect. I had the idea that the government had 
made an outright grant to the C.P.R. and I was trying to recollect what it 
was for. | 


Mr. SPENCE: No, I am sorry I do not believe there was. 


Mr. GREEN: During the depression grants were made to help keep up the 
tracks. 


Hon. Mr. MAR LER: I think that may be true. 
Mr. SPENCE: During the depression there were some loans but they lasted 
only a short time. 


Mr. J. W. G. MacDouGALL (Commission Counsel for the Canadian National 
Railways): Mr. Chairman, my name is Macdougall and I represent the Cana- 
dian National Railways. My remarks will be relatively brief. The purpose my 
company has in appearing before this committee today is firstly to tell the 
committee that the Canadian National Railways fully support the report made 
by the board and bill 259 which is designed to implement that report. We feel 
that it is a milestone in this problem of the railway grade crossing and will 
improve the safety and convenience of the public in respect of railway high- 
way grade crossings. 

I agree with the remarks made by Mr. Spence that the board should be 
complimented upon the amount of work which it has put into the report and 
upon the excellence of that work. 

However, I wish also while I am here to draw the attention of the com- 
mittee to two points upon which my company feels that the Act as it exists 
today could be improved with respect to matters of safety and convenience of 
the public. They are not matters which deal particularly with money but rather 
items which deal entirely I think with safety. 

I might say also at this time that we appreciate, as Mr. Green has pointed 
out, that the changes in the Act as now proposed raise the amount of the fund 
to $5 million which will mean a large increase in the number of projects that 
will be undertaken and as a result will mean to the railway companies an 
increase in the amount of money they will spend on these projects each year. 
Our company’s policy has been that as long as our proposition is on a fair 
basis we are quite prepared to assume our obligations even though they may 
increase because we feel that it is time that we made a real and substantial 
effort to attack this problem. I do not know that I can be of any great help 
in answering any questions the committee may have but I will be delighted to 
do my best. 

With respect to the two points upon which we consider the Act can be 
improved, I have, Mr. Chairman, prepared a suggested way in which the Act 
can be amended to bring about these two conditions and I have copies which 
may be distributed, with your permission Mr. Chairman, to the members so 
that they will see what I am speaking about. I may say that the two points 
which I referred to were discussed before the board during its enquiry, not 
in any great detail, but were among a number which were dealt with and dis- 
cussed there which the board did not make any recommendations upon in its 
report. We feel however in reviewing the whole problem in the light of the 
board’s report that we should not let this moment pass without acquainting 
members of the committee with our views concerning two important phases 
of the problem and by which the public would benefit greatly. 

The first one refers to section 260 of the Railway Act which section is 
quoted on a sheet of paper before you. The suggested wording is practically 
the same as it exists in the Act today with the addition of the words underlined 
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at the bottom of the paragraph “or that the crossing, if any, be temporarily or 
permanently closed”. Section 260 of the Act is the one which is designed to 
give the board power to protect crossings and to aportion the cost of those 
works and to determine just what is required by way of protection. It can 
install automatic signals under this section or direct subways to be installed or 
that the railway or the roadway be diverted. The purpose of this section is 
to provide the means whereby the board can protect the public at a dangerous 
crossing. 

Now, in addition to this section, the Railway Act gives the board the 
power to open highway grade crossings as we have heard discussed here 
earlier. It has the power to direct that protective devices be installed and, 
as I say, to divert a crossing and it is charged with the general responsibility 
for the safety of the public at highway crossings. There is no provision in 
the Act which will allow the board to control either temporarily or permanently 
the closing of crossings even if it is considered to be in the public interest 
to do so. The type of situation which arises is that a municipality may have 
three level crossings in 1914, and through the evolution of time perhaps, and 
through the construction of an overhead, or grade separation at one of these 
crossings, or because there has been some movement of population, three 
crossings are no longer necessary and the board has no power whatsoever to 
cut down on their number. We have the situation therefore where the board - 
has the power to open up new crossings, and they are being opened up every 
day, but seldom are grade crossings eliminated, and we suggest that the board 
should have the power to eliminate crossings where considered necessary 
either permanently or temporarily. We feel that is a loophole in the board’s 
power respecting safety at highway crossings, and the amendment is designed 
to give the board discretionary power with respect to the closing of crossings 
where they consider it is necessary in the public interest or in cases where it 
is the only real way in which the safety of the public can be achieved. 

Now, the second amendment is the short one which is a new subsection to 
section 416, and the wording of that section is as follows: 


416: “Any person who uses any highway crossing at rail level for 
the purpose of passing on foot along such highway across the railway, 
except during the time when such highway crossing is used for the 
passage of carriages, carts, horses or cattle along the said highway, is 
liable on summary conviction to a penalty not exceeding ten dollars, if 
(a) the company has erected and completed, pursuant to order of the 

board, over its railway, at or near or in lieu of such highway crossing, 

a foot bridge or foot bridges for the purpose of enabling persons 

passing on foot along such highway to cross the railway by means 

of such bridge or bridges, and . 
(b) such foot bridge is maintained or such foot bridges are maintained 

by the company in good and sufficient repair.” 


We suggest that a serious condition exists today in that there is no provision 
in the Railway Act which will allow for the prosecution of persons who ignore 
railway highway crossing warning devices. I am sure we are all familiar - 
with the laws and regulations with respect to street intersections and traffic 
lights and we know that a violation of a red light at a traffic intersection 
whether or not there is traffic on the highway will mean that a fine will be 
imposed if a peace officer reports on the situation. There is nothing in the 
Act to provide for prosecution of a person who ignores the existing activated 
crossing protection signal devices or the crossing watchmen’s signal. ‘We feel 
that the time has come when the public should be educated in respect to 


highway railway crossing signals in the same manner as they respect traffic 
signals. 
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As you probably know we have many cases where accidents happen 
involving persons on the highway who get on the railway crossing even when 
the signals are activated simply because someone ignores them and takes a 
chance, but in many cases they are ignored and no accidents happen. We think 
it would be a distinct benefit to the public generally if a safety campaign were 
inaugurated which would make people respect the signals more, and we feel 
before that can be done some penalty should be put in the Act which would 
publicize this fact. I think, Mr. Chairman, that is about all I have to say. 

The CHAIRMAN: Thank you. Any questions? 


Mr. STANTON: Mr. Chairman, in reference to that amendment to the Act 
which would enable the board to arbitrarily close a road, I do not think that 
is necessary at all. As a matter of fact, municipal townships are not in the 
habit of keeping roads open that are not in line with the needs of the people 
in that particular community. They generally look after the point of closing 
roads that are not used. 

Mr. MAcDOUGALL: I appreciate your remarks, and if the board did exercise 
that power arbitrarily it would be a bad thing. We have made the, board 
responsible and we respect their discretion with respect to the protection and 
the safety of the public, but for some reason we are not prepared to rely on 
their discretion with respect to the closing of crossings if they consider that 
is the only way the safety of the public can be achieved, and that is the point 
we feel is desirable. 

Mr. Carrick: As the section exists now does the board ever feel it does 
not possess the power to enforce what you are trying to achieve by this 
amendment? 

Mr. MAcDOUGALL: Yes. I know the board has declined to act on that 
section and close a crossing where a highway exists at the time the railway was 
built. 

Mr. Carrick: It seems to me it would come under two expressions here: 
“They may make such order as to the protection, safety and convenience of 
the public as it deems expedient” or in the latter part of the section, ‘Or 
measures taken as under the circumstances appear to the board best adapted to 
remove or diminish the danger or obstruction in the opinion of the board 
arising or likely to arise in respect of such portion or crossing, if any, or any 
other crossing directly or indirectly affected.” 

Mr. MacpouGauL: To my knowledge the board has always taken the posi- 
tion if they issued an order at one time to open a crossing they have the power 
to cancel the order, but there were many roads which were opened a long 
time before railways were built possibly and railway crossings of them still 
exist and are dangerous. Due to the building of other roads or lateral roads 
they could be eliminated; but there always seems to be a strong unwillingness 
to close some of these crossings even although they are not used very much, 
and at these crossings where the right of way is owned by the highway 
authorities the board has felt they do not have the right under the discretionary 
powers of the Act to close the crossing. 

Mr. Exiutis: I would like to ask whether Mr. Macdougall feels that putting 
this power of closing crossing in the hands of the board might work a hardship 
on farmers and others who use roads which might not be used too much by 
the general public? In other words, I am speaking of the rural areas where 
it is true that a new highway might have been built which carries most of 
the traffic, but nevertheless there are farmers living along the rural roads 
who perhaps own land on both sides of the road who do use the crossing in 
the normal course of their operations. I would be rather hesitant to see the 
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board possessed of the power to close a crossing which might create a hardship 
and great inconvenience for even a small group of people who use that 
crossing in their normal working operations. 

Mr. HAMILTON (York West): Did we not hear some of these referred to 
as private crossings? 

Mr. MacpouGaALL: Throughout the length and breadth of the land we 
have many crossings which are farm or private crossings which are used 
by one or two farmers but not the general public, and I think there would be no 
question but that the railway would be prepared to provide an alternative 
facility. The type of thing we are thinking of is not where the closing of a 
crossing will work a hardship on the local citizens, but will eliminate a multi- 
plicity of crossings where they could get by with three in places where they 
might have five within a mile or something of that kind which would create 
just that much less danger in the area. 

Mr. Hosking: How many of these would you have in the dominion now? 

Mr. MAcDOUGALL: Crossings? 

Mr. HoskKInG: Yes. 

Mr. MAcDOUGALL: I have no idea how many we would want closed—perhaps 
not many. I can think of one right now near Dorval, Quebec, where a crossing 
was opened up a few years ago at Pine beach, and efforts are being made 
to get lateral roads on both sides of the track at that point which will connect 
up with “subways at Dorval, and other places, but there is a level crossing 
in the middle, and if the municipality for any reason decides it does not want 
it closed there would be no power in the board to close it. There is a situation 
where the public might be inconvenienced, but greater safety would be created 
by using a subway in a high speed area. 

Mr. Hoskine: How difficult would it be to give the committee a reason- 
ably accurate idea of the number of crossings you want closed? 

Mr. MacbouGaL.L: Well, I would think it would be a little difficult. We 


would have to survey the whole country. 
Mr. ExLuis: Would you not say that the municipalities would be in a 


better position to assess the situation in regard to the crossings to a greater 
degree than the board? 

Mr. MacpouGALL: It would be hard to say whether or not they would. 
I might say that the municipalities in many cases do close the crossings them- 
selves, but in the aggregate it is not a great number. 

Mr. James: If there was a controversy the board could have a local 
hearing to hear both sides of the argument? 

Mr. MAcDoOuUGALL: Yes, if the people effected in the area wish to have a 
hearing it could be done, of course. 

Mr. Hoskinc: Have you anyone from the Board of Transport Commissioners 
who would express their views on this suggestion? 

Hon. Mr. MARLER: To what suggestion are you referring? 

Mr. Hosxine: The suggestion about closing the crossing? 

Hon. Mr. MARLER: I suppose, Mr. Chairman, the question is really one for 
the committee itself to decide. My understanding is that at present if there 
is a proposal made that a crossing should be closed it is apparently the practice 
for the board to inform the municipality concerned and I am told that the 
practice up to the present is not to order the closing except where there is 
a concurrence of the municipality, and I must admit that while I rather share 
some of the views expressed by Mr. Macdougall, I would be hesitant personally 
to recommend that we should give the board power despite the opposition 
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of the municipality to order the closing because I think I must say I have a 
good deal of confidence in the views of the municipal administrations for the 
local problems that they have to deal with. Therefore, frankly, I do not want 
my rejection of the idea to be for all time, but I certainly would want to study 
it very carefully before enlarging the Act to give the board the power to order 
the closing regardless of the views of the municipalities and regardless of 
whether or not alternative facilities were being provided. 


Mr. HAamILTon (York West): It is a pretty serious violation of property 
and civil rights. 

Hon. Mr. MARLER: Yes. I am not invoking the constitutional aspects, but 
I am looking at it as a common sense question. I think the municipal author- 
ities are best qualified to know what are local needs and how they should be 
dealt with. I do not mean to say that I think the municipal councils are always 
right. I was a member of a municipal council and I do not think that we 
were always right, but I think perhaps we were in a better position to assess 
local needs. 


Mr. WESELAK: Am I correct in assuming that there is no legal provision 
at the moment for closing a crossing? 


Hon. Mr. MarteEr: I think the answer to that is that you can close with 
a concurrence of the municipality or you can order the closing where you have 
provided another facility instead. If you look at that subparagraph you will 
see it seems to imply the closing of a facility which has been replaced but it 
enables the board to keep it open if it sees fit. I think the implication is quite 
clear that it could likewise order the closing of it where it has provided a new 
facility. 

Mr. WESELAK: Only? 

Hon. Mr. MARLER: Yes. 


Mr. JaMES: Have you any comment to make on the question of the 
penalty, Mr. Marler? 


Hon. Mr. Maruer: I would like to tell the committee—and I am quite 
sure Mr. Macdougall remembers—somewhat similar suggestions were made 
before the board of commissioners that penalties should be enforced for high- 
way traffic, but I know from the report of the board that it thought this was 
a matter which should form part of the provincial highway legislation, and 
it left to the province both the power and the responsibility of dealing with 
something that is essentially a highway problem. I do not disagree with the 
objectives Mr. Macdougall has in mind, because I must say I think people run 
unnecessary risks at highway crossings and cut through red lights on the 
highways when they certainly would not do it on the streets, and despite the 
fact the danger is much greater in one case than the other. At the same time, 
however, I would be a little hesitant in view of the board’s failure to recom- 
mend the addition of penalties to the Act without a great deal of reflection 
to add this to the bill we are now considering. 

Mr. Ewuuis: Provisions of this kind already exist in some parts of the 
country. I know that in Regina a citizen was fined just last week for cutting 
across a crossing at a time when the automatic flashing light was on. 

Mr. Cavers: That was a municipal by-law— 

Mr. MaAcbOUGALL: In some cities it is true but it is not so in general 
application. In putting forward this suggestion it should be noted that section 
416 as it exists today provides for a penalty of $10 for a person who uses a 
_ highway crossing where there is an existing overpass built for his protection. 
It is not different to provide a $25 fine for a person ignoring the warning 
signal. 


/ 
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Hon. Mr. Maruer: I was not suggesting, Mr. Macdougall, that your recom- 


mendation was not a perfectly common sense one and that it should not be - 


made a part of the Act, but I was merely saying to the committee that the 


suggestion had been made to the Board which had given rather mature . 


consideration to it, and they considered it was a point that should be dealt 
with as part of the highway legislation rather than as an amendment to the 
Railway Act. ) 

Mr. BaRNeETT: I wonder if I might return for a moment to the other 
proposal which you submitted. The minister in his comment upon the matter 
of the closing of crossings referred entirely to the situation lying within the 
municipal boundaries and made no reference to what the situation is in respect 
to the closing of crossings in unorganized territory. 

Hon. Mr. MARLER: Quite frankly I was not endeavouring to draw a distinc- 
tion between what you might look at as crossings within municipalities and 
other crossings. I do not think there is any distinction between the two in 
the Act, and there was certainly none in my mind when I made those remarks. 

Mr. BarRNETT: You did suggest the initiative could properly lie with the 
municipal authorities. Now, in the absence of a municipality, where would 
the initiative lie? ; 

Hon. Mr. MARLER: I was not suggesting that the initiative should lie 
with the municipality. I thought that the concurrence of the municipality 
should still remain a condition; in other words, if the application were made 
by a railway asking that some crossing be closed, that the board would notify 
the municipality concerned or the county corporation concerned, or the prov- 
ince concerned, and say that this proposal had been made. As I understand 
the Act at present, unless the concurrence of the municipality, the county 
corporation, or the province is obtained, it is not now possible to order the 
closing. 

Mr. SMALL: Who is suggested to lay the information? 

Mr. MAcDOUGALL: It could be laid by anyone in the ordinary manner. 


Mr. SMALL: I am in accord that there should be some kind of inter- 
provincial arrangement to have all signals adapted to uniform standards to 
bring about proper enforcement. 

Mr. ELuis: Has the railroad company approached the provincial highway 
outhorities and municipal governments to sell them on the idea of enacting 
by-laws to cover such offences? 

Mr. MAcbouGALL: I think I can say no. It is our feeling that a provision 
of this kind dealing with public highway crossings would well lie within the 
Railway Act, and if it should be found that it does not, perhaps other means 
could be taken to meet the objective. But we felt that was the proper place 
to put it. That is why we came forward with it at this time. 

Mr. HoskInG: What is the position when an accident does take place, 
and when someone ignores the warning sign?» Suppose someone ignores a 
flashing light and goes across, and his car gets smashed and he is killed. What 
is the responsibility when the judgment is given? How do they come out? 

Mr. MacpouGauu: It is rather difficult to answer the question as you 


have framed it. It depends entirely on the facts of each individual accident — 
who is civilly liable, where the civil liability would lie, or where the damages 


would lie. They may lie with the person using the highway or with the 
railway company. We have statutory obligations such as blowing the whistle 


and things of that kind. It may well be found by the court that that was oe ae 


cause of the accident. It depends on each individual case. 


al 
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Mr. Hoskinc: Does the railway generally suffer if a person, in the face 
of a wigwag goes on the track and is killed? Would the railway be sued for 


-. damages? 


Mr. MAcDOUGALL: We are sued many times for damages and we often 
have considerable damage occurring to our equipment which is not recoverable 
from anybody using the highway. That damage may run into many thousands 
of dollars when cars get on the railway; and when an automobile gets under 
a locomotive, there are not too many of us who are insured or who have 
financial resources to stand a claim of that kind. 


~ Mr. Hosking: My point was that I do not think there is anything more 
damaging to our country than putting laws on the statute books which are 
enforced only 50 per cent of the time. I think that is the worst thing you 
can do, to let the public feel that it is all right to break a law as long as you 
can get away with it. If the railway is suffering unjustly because of the 
accidents which happen when people disregard warning signs, they do not 
get the protection they should get, and I would be inclined to go along with 
you; otherwise, unless you are going to stop every single person and fine him, 
if he does not observe the law, then I do not think you should put the law 
in, because you are training people—we have done it not only here but every- 
where—to disregard the laws of the country unless they are caught. That is 
the only crime, and I think it is a very bad thing. If you had anybody to 
police it, you might put it on the statute book and go ahead with it, but 
unless five or six per cent of the people are caught, they would have an utter 
disregard of it. 

Mr. MAcDOUGALL: We appreciate very much that there is a problem of 
enforcement but we do not feel that because it is difficult we should throw up 
our hands and do nothing about it. We have many cases, where, if this law 
was on the statute books we could take effective prosecution against the par- 


ties who ignored the signals. This has nothing to do, I might say, with the 


recovery of damages on a claim. That is purely a civil matter depending on 
the negligence of the parties. This is entirely directed toward penalizing 
offenders, the people who ignore crossing signals; and in the event that 
publicity is given to it, it would teach people that they must abide by those 
signals as they do ordinary traffic signals, and not ignore them. We have that 


realistic approach to it, and we think that with clear legislation and enforce- 


ment by our own police as well as by provincial and municipal police and 
others interested, we could achieve a considerable amount of success. 

Mr. Hosxinc: The reason I mentioned it was to find out how much money 
you could afford to spend to police it. If your damages are heavy in those 
accidents, you might say that we will spend.$100 thousand to punish every 


person who goes across these crossings who should not go across them. It 


would be cheaper than paying for the damages to our equipment. I was trying 
to get some connection between the two. It is just useless to put in any law 
unless you are going to enforce it. 

Mr. MacpouGALL: We would make a strong effort ourselves and also try 
and interest others to police it. If it was enacted and enforced over the years, 
it would create an awareness of those signals which would cut down not only 
our expense, but death and injury to people at highway crossings, because not 


only is the person in the vehicle subject to death and injury, but many times 


the people in the railway train itself are subject to death and possible injury 
such as when the engineer of the railway train applies his brakes to try and 
avoid an accident. In such cases people are often thrown out of their seats 
and injured. When a train is derailed serious consequences can occur to the 
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passengers. So it is our feeling that in the long run not only would our costs 
be cut down, which is a small part of it, but the larger object would be 
achieved namely, reducing the number of injuries and deaths at crossings. 
That is the purpose of it. 

Mr. NicHouson: I believe that in Saskatchewan on the main line of the 
Canadian Pacific and the Canadian National where a highway crosses the rail- 
way, we have special stop signs which require cars to stop. As I understand 
it there is a $50 fine for anyone who drives through; and I believe that in other 
places in the province where people have been killed at railroad crossings 
there is a stop sign put up afterwards. There seems to me to be a great deal 
of merit in having it in the legislation proposed so that in all the provinces 
there would be a penalty if people and traffic failed to recognize and to stop 
at those signs. I think there should be some value; $25 seems to be a very 
reasonable amount; but it seems to me that if we had a few people paying 
these fines, eventually we would learn to recognize the stop signs; and with 
the “Canadian” and the “Supercontinental” going across our country at more 
than a mile a minute, I think it is very important that these stop signs should 
be recognized before people proceed to go across. I wish we could include 
that 259 as a proposed amendment in section 416. 

Mr. Cavers: Wouldn’t that create an overlapping of legislation? In Sas- 
katchewan they have a provincial statute governing it now. 

Mr. NicHouson: I think that the province would be well able to repeal 
their Act if there was dominion wide legislation. I think it is desirable that 
people travelling in cars should observe the same rules in Manitoba that they 
do in Saskatchewan or Alberta. Certainly with this increased speed on the 
main lines of the Canadian Pacific and the Canadian National there is going 
to be a stepping up of danger to people proceeding to cross them. 

Mr. GREEN: May I ask Mr. Macdougall what special statute there is in 
provincial legislation dealing with this at the present time? 

Mr. MacpbouGaLL: To my Knowledge the provincial legislation only deals 
with careless or reckless driving. 

Mr. GREEN: Do you know of any provincial legislation which deals with 
this proposed offence? 

Mr. MAcDOUGALL: Not to my knowledge. 

Mr. GREEN: You are only saying that it applies in cases where the board 
has actually issued an order that there be a protective device installed? 

Mr. MAcDOUGALL: That is right. 

Mr. GREEN: Then there will be money spent by the railway and perhaps 
by the provinces or the municipalities, to protect the public. 

Mr. MAcDOUGALL: Yes; these would be warning devices erected under order 
of the board and.to which contribution would be made by the railways and the 
municipalities. 

Mr. GREEN: You are saying that it should be made an offence where a per- 
son disregards signs, signals, or other protective devices which are ordered to 
be installed by the board? 

Mr. MacpouGat.: That is right. 

Mr. GREEN: I think that a suggestion such as this might be given some | 
further thought by the minister. After all the whole purpose of this Grade 
Crossing Fund is to save life and to prevent these accidents: Apparently there 
is no provincial statute which actually deals with this particular offence. It is 
because of travellers disregarding signs which have been ordered, or disregard- 
ing warning devices which have been ordered to be erected by the board, that 
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the railway has had to go to the expense of erecting these devices, and the 
municipalities have had to pay some of the costs. Surely there is nothing wrong 
in making it an offence for a person to disregard those signs. It seems to me 
there should be a further look taken at this recommendation before the bill 
goes through the House. It would not have to be added here in the committee, 
but it looks to me like a very reasonable suggestion made by a thoroughly 
responsible organization. 
Mr. Hoskine: If this is going to be enforced— 


Mr. GREEN: The responsibility to enforce it would rest not only on the 
railway but on the authorities across the country. The point which Mr. 
Nicholson brought out was that we now have these very fast trains running 
across the country. Therefore, accidents at crossings are going to increase. 
It just does not add up in any other way. This would seem to be a very appro- 
- priate time to give the public warning that they must pay attention to them. 


Mr. LEBOoE: In connection with municipal legislation, would there be any 
admission of financial liability which would cause them not to enter into this 
field at this moment or at this particular time? Would there be an admission 
of financial responsibility by any act of the provincial government which it 
might make in respect to this? : 

Mr. MAcpDOouGALL: I do not see how that could arise. 

Mr. LEBOE: Then why have they dodged the issue’so long, if it was neces- 
sary? 

Mr, MacbouGa..: I do not know. 


Mr. Hopcson: As far as the highways are concerned, should not the railway 
companies or the Board of Transport Commissioners pay for the putting up of 
the signs themselves? 


Mr. MAcCDOUGALL: Those are signs and signal devices ordered by the board, 
such as flashing lights and so on. 


Mr. NICHOLSON: Would a stop sign be considered one of the signs? Some 
of the highways just have ordinary crosses on them. But suppose there is a 
stop sign? In Saskatchewan at any place where a stop sign has been erected, 
when you come to it you must stop otherwise you are liable to a fine imposed 
by provincial legislation. 

Mr. MAcDOUGALL: That is right. 


Mr. NICHOLSON: Would that sort of sign be considered as one dealt with 
in the Act? 


Mr. MacpouGa..: If it was, ordered put up, it would be the same type of 
sign. 

Mr. CARRICK: I was thinking of the Ontario Highway Traffic Act and the 
section dealing with careless driving. Do you not think that if a person drove 
on a railway track in disregard of the signs, and had an accident he could be 
convicted of careless driving? 

Mr. MAcDOUGALL: Oh yes; but the practical application is that hardly any- 
body is ever charged and convicted under it. Those who are charged are not 
convicted. Our experience has been that it does not work. That is why we 
make this proposal. 


Mr. WESELAK: Do you not think that in view of the fact that most motor 
vehicle operators make a very good study of the Highway Traffic Act, that a 
provincial Act would be far more effective than to place this material in the 
Railway Act? 

Mr. MacpouGAaALu: I do not know. I think it would be obvious that if 
publicity were given to the offenders that people would pay attention to them. 
I do not think it would take long for people to find it out. 
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Mr. JAMES: Has your company any plan to undertake—should ae 
section be included—to publicize it right across Canada so that people would 
be well acquainted with it before it was put into effect? 


Mr. MacpouGa..: I do not think we have any existing plans, but we could 
be in favour of it being widely publicized when it is enacted, and we would 
be only too happy to join in that publicizing. 

Mr. Hosxine: I would be very sympathetic to this if there could only be 
some assurance given that it was going to be enforced. But when our govern- 
ment passes a law such as this and it is left up to municipalities and provinces 
to be enforced, I can see a very haphazard arrangement in doing so. The reason 


I am interested in it is that I happened to be on a train a little over a month — 


ago going west from Toronto to Stratford when there was a fatality. I was 
riding in the first coach behind the baggage car. The wigwag was going. The 
fellow drove right past another truck in order to get on the track against that 
wigwag. I saw the engineer as soon as the train had stopped. The position of 
the engineer and the fireman on that train was intolerable. They could see 
this chap was going to get right in front of their train and they knew there 
was going to be a very serious accident. I do not think it is fair to subject 


employees to that kind of treatment. There was nothing he could do. He was. 


stopping before the accident happened because he had the emergency brakes 
on before the train hit the car. He realized it was going to happen. I would be 
very sympathetic to it if I could see some way of enforcing it, but if you cannot 
persuade the province to do it now, how are you going to persuade them to 
enforce it? 

_ Mr. MacpouGaLtLt: We made no effort to persuade the province to enact 
the legislation because we felt that this problem should be dealt with under 


the Railway Act. We felt that since this problem was not being dealt with . 


satisfactorily by existing legislation, and because it could fit into the general 
framework of the Railway Act, our first efforts should be to put it where it 
ought to be in: in the Railway Act, as part of section 416 which deals with 
penalties for those who cross on the level where a foot bridge has been build 
for them. We have made efforts in the past,and in every case our efforts have 


been fruitless. We have not sat back and done nothing about it, but it has not ~ 


been possible to achieve very much under provincial legislation. However, if 
this legislation were enacted, our company would be most active to make 


sure that it was publicized and made as effective, as it possibly could be © 


because I think we have a good piece of legislation which will work. 
Mr. Euuts: The companies have certainly given this consideration. If 


this amendment were accepted would there be any difficulty as between the 
powers now possessed by the provinces and the municipalities? In other 
words, I am looking at it from the constitutional angle. Would this legislation — 


be challenged on the grounds that it is an infringement on the rights of the 
provinces and municipalities? - . 


Mr. MacbdouGAL.: I can only give you my view and my view is that it is 


perfectly within the competence of the government to enact. I think pe 
had power to enact 416 which exists and this is the same thing. 


Mr. Etuis: You are a representative of the C.N.R. Have you talked to any | i 


people of the C.P.R. in reference to this? 


Mr. MacpouGALu: Not in any great detail, although generally the C.P.R.- 


give their support to this proposal. 
Mr. SPENCE: Very definitely. \ 


Mr. Carrick: I think you will agree with me that this is properly a matter 
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of property and civil rights, a matter of highway legislation with which we nS 


have been dealing. 
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Mr. MAcDOUGALL: No sir. I think it is a matter of safety of the public 
at a highway grade crossing, the same as the present section 416. 


Hon. M. Maruer: Is there really not a marked difference between legisla- 
tion which deals with what an individual may do at a railway crossing and 
something an individual may do when he is in a motor vehicle which has 
pretty well been looked on as a provincial matter. I am not saying it is a 
provincial matter to regulate the amount of alcohol a person may consume 
when driving a car, but my inclination is, and I think it must be that which 
persuaded the Board of Transport Commissioners to make no recommendation 
for the adoption of the penalty you suggest, that I think that they regard 
this as a matter of highway legislation rather than as a matter of the conduct 
of individuals which is what section 416 does at the present time. 


Mr. MacpouGaui: Yes, I think that must have been the thinking of the 
board. 


Hon. Mr. MaruEer: Also I think, Mr. Chairman, we are probably all of 
us somewhat attracted by the idea of having a piece of legislation which is 
universal for ten provinces of Canada, but I do not know that we should, 
merely because it is attractive, say it is not a matter for the provincial 
legislatures. I think if we allowed ourselves to be persuaded by the fact of 
convenience into setting up the legislation we would adopt lots of legislation 
which is strictly of a provincial character. 


Mr. MacbouGALL: It is the view of our legal officers that this legislation is 
within the competence of the parliament. We. feel the jurisdiction is there 
and otherwise we would not have proposed it. 


Mr. Cavers: Do you not think that the Railway Act confines itself pretty 


. well to conduct of people on railway trains and terminals and rights of way 


of railways and that this is entirely different in that here someone is using a ' 
highway to cross a railway right of way. It comes under the jurisdiction of 


the Highway Traffic Act rather than railway legislation. 


Mr. MacpouGatu: I think it fits in probably into railway legislation 
because it deals with safety of traffic at the railway crossing which is the basic 
responsibility of the board. If the board has power to install gates and has 


‘the power to regulate the traffic on the highway it seems an anomaly that there 


is no power on their part to say they can enforce the public to abide by these 


rules. When they are looking after the safety of the people on the trains, 
and highway, on foot or in vehicles, and have the power to put up these pro- 
tective devices and control traffic on the highway, it seems an anomaly they 
have no power to say you must abide by these things. 

Mr. Lepore: If we put this through parliament who is going to enforce the 
Act? : 

Mr. MacpouGaLut: The same people who enforce the present’ section 416, 
or any other penalty provision in the Act. 

Mr. Eviis: Mr. Macdougall, I have also seen people duck under gates to 
get across three or four tracks and nobody there has authority unless the 
provincial police lay a charge. Could your man operating the gates have the 


‘authority? 


Mr. Carrick: I think it could be done in Ontario. It is competent for the 
legislature to legislate to cover, this situation as they have done under the 
eareless driving section. That is constitutional legislation. That may be and 
that being so if legislation were enacted by the dominion dealing as you 
suggest here that would prevail and now if a charge were brought under the 


Highway Traffic Act of Ontario for careless driving based on these facts it 


would be held that would be unconstitutional legislation because it would 


i be superseded by the dominion legislation. What would you think of creating 


, 
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a situation in which you carve a piece out of what was otherwise provincial 
jurisdiction? Would it not be better to approach it in such a way as to allow 
the province to handle it and have it done without creating the difficulty I 
described? 


Mr. MaAcDOUGALL: You appreciate the difficulty in getting every province 
to enact the same legislation. If we felt that the matter lay rightly within 
the provincial jurisdiction we would not be proposing it be put in this Act. 
We feel the circumstances are such that we think this is a proper function of 
the federal authorities and that when circumstances occur at highway grade 
crossings that there is a difference there between an accident which occurs 
on a highway. You read a lot about highway accidents occurring on the high- 
ways themselves as apart from accidents which occur at an actual grade 


crossing. When they occur at a railyway grade crossing we think that the com- | 
plete authority should be in the Board to deal with the whole question of safety _ 


and enforcement. 

Mr. CARRICcK: I am wondering why you do not get convictions now under 
the careless driving section and why you would be sanguine about getting it 
under this section? 

Mr. MacbouGALL: I know from the surveys we made of the provinces 
that we are not getting convictions now..They have tried and had no success. 


Mr. Hosxine: Mr. Chairman, could I ask a question of the legal repre- 


sentative of the Board of Transport Commissioners. Why have you not asked 
for this type of legislation or power when you see the interest of all the 
members of the committee? 

Mr. Kerr: I have no instructions from the board to express any views in 
that respect, but I would draw your attention to the top of page 69 of the 
board’s report—the bottom of page 68 and the top of page 69. I will read one 
sentence; 

Other suggestions, more closely allied to motor vehicle operation, 
including those of an educational nature respecting public observance 
of grade crossing signs and protective devices, compulsory speed reduc- 
tion and compulsory stopping of vehicles under certain conditions, and 
the strict enforcement of prescribed highway safety regulations were 
placed before us. 


I assume that the conditions which Mr. Macdougall has referred to may 
be embraced in that phrase and the strict enforcement of prescribed safety 
regulations were placed before us. The board says: 

These are matters not within the jurisdiction of the board but, 
nevertheless, they are of interest to the board and might usefully meet 
with the attention of the provincial cammittees herein elsewhere 
suggested, as they constitute a part of the overall problem of highway 


accidents concerning which there is a rapidly mounting national aware- 
ness. 


Beyond that, I have no instructions from the board. . 
Mr. Hoskine: I can understand when you control speeds then they are 


beyond the limits of the railway, but when you come right on to the railway 


right of way which is not part of the highway—the highway may cross it 
but it is the railway right of way—you have a flashing light there which says 
“Stop”. Do you not feel that you can legally make a case that you can say, 


when that stop sign is there and the red light flashing, it says “stop” and that 


is the railway right of way and that means that you should not be on it? 
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Mr. Kerr: I do not know. As a lawyer I have never given consideration to 
that particular problem. 


Mr. Hoskinc: Have the railways never approached the Board of Transport 
Commissioners about this? 


Mr. Kerr: Certainly I have not been consulted about it. 


Mr. Harrison: May I ask a question. I am not sure about the proposed 
amendment to 416. It has occurred to me that the proposed amendment here 
might have the effect of giving priority to railway traffic over any highway 
traffic it might come in contact with and having regard to the situation in my 
own riding where there are none of these automatic signals in the riding 
whatsoever, I do not think there is even a stop sign as my honourable friend 
mentioned. They might be put up of course at all crossings. Would this not 
have the effect if there was an accident at of these crossings that the road 
traffic would be automatically in breach of the law and subject to a $25 fine 
possibly on top of being killed as well? 


Mr. MAcDOUGALL: From the point of view of the question of right of way 
a train has the right of way. This section is designed to educate the people 
to regard the signal. I think you will appreciate that a locomotive engineer at 
night driving a locomotive seeing a car approaching with lights coming up 
to the crossing at a very great rate of speed not knowing whether that motorist 
has been the train and is going to stop, has his heart in his mouth every time 
he sees it and it creates a very undesirable set-of circumstances. We feel that 
will create a circumstance where people will learn to obey signals as they do . 
traffic lights. I know we approach traffic signal lights today pretty well with 
impunity. 

Mr. Harrison: That leads me to another question which may not be 
relevant. As I mentioned before it would be possible to put up these signs at 
all crossings and some of these may not be quite realistic because I have one 
line in my own riding where the train only operates once every four weeks 
- and would not be very good to have traffic stop for that line every time traffic 
came along. 

Mr. MacpouGALL: I think the section specifies that the penalty will be 
imposed where a person crossing a road disregards the signs or signals and in 
the circumstances which you suggest I doubt if the board would exercise its 
authority and put up the stop signs. They would only do so in cases where 
they felt it was a most effective way to protect the public. 

Mr. Harrison: Otherwise if the board so authorized at that crossing if there 
was an accident there highway traffic would be automatically in the wrong 
and would not be in the position it is now of going before a court and having 
the case decided on its merits. 

Mr. MacpouGAa..: If the sign was there they would be automatically wrong 
if they did not stop. 

Mr. NicHoLSON: I was wrong when I stated there was a $50 penalty in 
Saskatchewan. I see: 

The minister may by order declare any level crossing of a public 
highway over a railway, outside a city or town, to be a dangerous 
railway crossing, and he shall, in such case, if the crossing is on a 
provincial highway, cause suitable signs indicating danger, or stop signs, 
to be erected or placed on the approaches thereto. 


But apparently there are not any penalties attached if you drive through. 
It would appear to me that the request being made now that there be a $25 
penalty would be desirable. I do not know why Saskatchewan did not include 
a penalty. 
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Mr. Exuuis: I feel that the case merits support but it brings me back to the > 
question I raised earlier when I asked if the railway company had approached 
the various provincial governments to encourage them to pass legislation 
covering this point. There is no question about the province having the © 
right to pass legislation of this type because in my own province, as the 
member for McKenzie pointed out, the government may direct that a stop 
sign be placed on a particular highway. My understanding is that trucks 
must stop while cars may go across a crossing on which a stop sign is 
erected; it is an offence for trucks because I know a truck driver who has 
been fined. There is no doubt that the province has the right to enact 
legislation of this kind. There has been some doubt raised here and I asked 
the question whether there would be any conflict or difficulty in enforcing 
the legislation if this was included. Mr. Macdougall assured me in his opinion 
the Railway Act is the proper place, but there have been other opinions 
expressed this afternoon. Therefore, while I am very desirous of seeing this 
type of provision included in the legislation I am wondering whether the best 
way would not be for the railway company to approach each of the provinces © 
and state their case as they have this afternoon and try to get the various 
provincial governments to place in their law provisions to cover the very 
objections which are raised here. 


Mr. MAcDOUGALL: If we felt that. the proper way to put forward this- 
suggestion was to approach the provincial government we would of course take 
that action. I wonder if it is within the competence of a provincial government 
to provide penalties for failure to obey the orders of the Board of Transport 
Commissioners. These signs are put in by the Board of Transport Com- 
missioners and we would be asking the provincial government to obey signals 
erected under the competence of the Board of Transport Commissioners. _ 
They certainly have jurisdiction, as it is suggested, to provide a fine with 
respect to ignoring a crossing sign put up in accordance with provincial law, 
but I do not know if we could ask them to obey regulations of the Board 
of Transport Commissioners; ‘That “is:» why we are here. The Board of: 
Transport Commissioners should also have the power to enforce the legislation. 


Mr. Ewuis: Apparently the city of Regina has the right to enforce a 
by-law of this type because as I mentioned earlier, a citizen of Regina was 
fined in a police court last week for the specific offence of proceeding across 
a street crossing at a time when the automatic flashing light was on, and 
that was the specific offence with which he was charged and for which he 
was fined. 


Mr. MAcDOUGALL: Was that under the provisions of the Highway Traffic. 
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Act? 
Mr. ELLIS: I could not say. 


Mr. SpENcE: I wonder if I could refer to a question asked a few minutes 
ago by Mr. Carrick as to how this section would be enforced if we had not 
been able to enforce a charge of reckless driving. I would just like to point 
out that there is considerable difference in the kind of proof involved. When 
a man drives against a flashing light and is charged with careless driving, the 
magistrate may say, ‘Well, the train was some distance away, that is not 
careless driving. Obviously he got across and was safe, so I will not convict — 
him.” However if the charge is that he did at such and such a time on such 
and such a day proceed across the crossing against an_operating railway ~ 
signal, contrary to the provisions of section 416, it is just a matter of facie 
whether or not he did, and if he is found to have done that he would be 
automatically convicted. There is that superior ease of proving the case under 
the legislation that is proposed. 
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The CHAIRMAN: Mr. Munnoch of the Bell Telephone Company. 
Mr. MunnocH (General Counsel, Bell Telephone Company): My name is 
Norman Munnoch, and I represent the Bell Telephone Company of Canada— 


Mr. GREEN: May I ask one question of Mr. Macdougall before Mr. 
Munnoch proceeds? — 


The CHAIRMAN: Yes. 


Mr. GREEN: You have heard the suggestion made by Mr. Spence with 
regard to recommendation number 4 to the effect that contributions should 
be permitted towards the annual cost of maintenance and operation of auto- 
matic signals installed at crossings after the amendment comes into force, 
the contribution in respect of any one crossing not to exceed for any year the 
actual cost for that year nor to exceed $200. What is the position of the 
Canadian National with regard to that? 


Mr. MacpouGcaLL: The position of the Canadian National is that at the 
hearing of the board dealing with the problem we also proposed to the board 
that there should be some easing of the provision with respect to the annual 
maintenance of protective devices. We stated before the board that some 
contribution should be made towards the cost from the Railway Grade Crossing 
Fund. I have no specific instructions to deal with that today, but that was 
our position at that time. 


Mr. MunnocH: As I mentioned, my name is Norman Munnoch, and I 
represent the Bell Telephone Company of Canada. I would like to thank you, 
Mr. Chairman, and honourable members of this committee, for the privilege 


of appearing before you and I would like to take advantage of that privilege 


in order to place before you the grievance of The Bell Telephone Company ° 
of Canada, and I think I might say, of the public utilities companies generally, 
against what they feel to be the unfair and unjust treatment they receive 


under the Railway Act and its application to the utility companies in the 


matter of the apportionment of costs of works at highway railway crossings 
for the safety, protection and convenience of the public. 

I shall also endeavour to demonstrate how this bill that is now before 
you will greatly worsen the position of the utility companies and the grievance 
that they feel they suffer, unless it is guarded against by the addition of a 
provision which I will take the liberty of submitting to you for consideration 
after I have explained my point. 

Now, many years ago—I think it was about 1914—tthe then Board of Rail- 
way Commissioners for Canada, now the Board of Transport Commissioners for 
Canada, in dealing with one of these apportionment of cost matters, decided 
that the utility companies must move their facilities at their own cost, and bear 
100 per cent of that cost. “That decision was made and has been followed 
through a long line of decisions notwithstanding the fact that the board in many 


-ecases—and in fact in all cases that I know of—has found that the utility com- 


panies neither cause nor contribute to the danger at the crossing which is sought 
to be eliminated by the works, nor do they receive any benefit or advantage 
from the construction of those protection works. 


No other party involved in the cost of grade separation works is accorded 
such unfair treatment as is meted out to the utility companies. I think it is 
evident from the board’s report—and I do not want to overstate this point—that 
the board found that the railways in part cause or contribute to the danger. 
They also found that the traffic on the highway caused or contributed to the 
danger. That means the responsibility of the municipality having jurisdiction 
over the road or highway is involved. In the distribution or apportionment 
of the cost the railways and the municipalities—that is, the parties who are | 
responsible for the condition to be remedied and who derive full benefit from 
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having the situation remedied—are relieved of a substantial part of the costs of . 


adjusting their properties or works in order to bring about the protection that 
has to be provided at the crossing. The utilities however are always ordered 
to pay 100 per cent of their costs. You find that situation appearing in many 
of the judgments of the board. By the same judgment which relieves. the rail- 
way or the municipality—sometimes in whole and sometimes in part—of the 
burden of their cost, the utitity companies are ordered to bear the whole of 
their costs. 

In the earlier cases when the rule was established and applied the amounts 
with which the utility companies were concerned were small. Most of the 
cases involved aerial lines, and it did not cost a great deal to move them. In 
each case in which the utility companies were involved, they opposed the appli- 
cation of this rule of the board. We find in schedule 5 of the board’s report 
that the railways have paid on an average 35°37 per cent of these costs, and 
in schedule 7 covering the period from 1941 to 1953 the railways paid about 
23-2 per cent of the cost. I do not wish to mislead anyone. These are the costs 
of the whole project, exclusive of what it cost the utilities, but I think that 
the major costs—and my friends representing the Railways here will be able to 
correct me—in these construction works; particularly where you have a grade 
separation it is the cost of adjusting the railway track and lines, the building 
of the steel bridge and the abutment and that sort of thing that involves the 
greater part of the total cost. Therefore, I think I can fairly say that the rail- 
ways with the contribution they received from the Grade Crossing Fund and the 
contribution from the municipalities very often find that they do not have to 
pay an amount equivalent to the cost of removing or adjusting their own facil- 
ities to provide for the protection. 

In recent years this matter, as far as the public utilities are concerned, has 
become vastly more important. More and more of the utility companies’ 
facilities have been placed underground, and the costs that the utility companies 
have to pay at these crossings has been vastly increased. .In a recent case at 
Dufferin street in Toronto, the Bell Telephone Company’s costs amounted to 
$84,800 for this one crossing. 

When the matter was being considered by the Board of Transport Com- 
missioners for Canada preparatory to making its report, the Bell Telephone 
Company made a survey of the crossings at which it had facilities. We could 
not foresee, of course, what sort of protection would be ordered, but we found 
that we had lines across some 3,780 crossings in Ontario and Quebec—that is, 
level crossings. Our engineers using what judgment they could and assuming 
that there would be a grade separation ordered at each, estimated that if all 
those crossings were protected by grade separation, it might easily cost the 
Bell Telephone Company in the future an aggregate amount of some $12,400,000. 

In 1932, when there was a considerable amount of grade separation work 
being ordered, a number of the utility companies strenuously opposed, before 
the board, the application of this rule that it had laid down for fixing the utility 
companies with their full costs of moving or adjusting their facilities. The 
board being faced with a number of cases in which this issue was raised, decided 
to hold a special hearing to deal solely with the question of whether or not 
the utility companies were being fairly treated under the board’s practice. In 
its judgment of that case the full board as then constituted in a very strongly 
worded judgment decided that under the general principles of law the utility 
companies ought to be compensated for the removal and adjustment of their 
facilities, but the board then went on to say this—and if I may take the liberty 
of doing so, I will read the last paragraph of their judgment. They said: 

If the matter were res integra I would have no hesitation in holding 
that the companies should be compensated. The fact is, however, 
that the Board has held in numerous cases during the past twenty 
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years that the companies should move their utilities- at their own 
expense. I have no doubt that many of the subways recently completed, 
or now in the course of construction, have been started relying to 
some extent on the board’s adherence to this ruling. The matter 
after all is not one of law but of a reasonable exercise of discretion 
and under the circumstances I feel that I should follow the practice - 
so long established. 


In other words, the board said that if you considered this question from 
the point of view of the general law, the utilities should be compensated— 
but they refused them compensation. Now, the board misguided itself in 
this particular judgment, and in the passage which I read. They said— 
“If the matter were res integra’—but .all matters before the board are 
necessarily “res integra” particularly where it is a matter of fact as these 
questions are. These cases involve questions of fact and the Supreme Court 
has so held. Section 52 of the Railway Act says that the board may re-hear 
and re-examine any case that comes before it. 


Therefore, although, the board by its own judgment in the 1932 case 
found that its rule was unjustifiable in law. In every subsequent case in which 
the utility companies have been involved where the railway crossing protec- 
tion was ordered or permitted by the board for the safety, protection and 
convenience of the public, the board has adhered to its rule and has ordered 
the utility companies to bear the full cost of removing and relocating their 
facilities. However, the railway company which‘in part caused and con- 
tributed to the danger was let off with paying only a portion of the cost of 
moving and adjusting its facilities. 


Now, the Supreme Court of Canada has held that the removal and reloca- 
tion of the facilities of the utility companies is just as much a part of the 
work as, for example, is the removal of the earth out of the subway in order 
to make an underpass, yet the board has never in any case allowed the utilities 
any assistance from the Grade Crossing Fund. As I understand it, all of that 
money went to the relief of the railways and the municipalities. 

The rule which the board has adopted and to which it adheres and applies 
in all these cases, in our submission, discriminates against the utility companies. 
It applies that rule to the utility companies alone. I can cite to you decisions 
of the board where others than utility companies—and I exclude the railways 
for this purpose—have had works at the site of some of these crossings, but 
because they were not a utility company they were relieved of paying the 
cost of moving their own facilities or of any other contribution. 7 

As I have mentioned, the railways who are to a major degree responsible 
for the situation at the crossings gnd who cause the danger and benefit from 
its removal and from the works there, are not required to pay all the cost 
of moving their facilities. You will find in the very same judgments that 
the railways and municipalities are treated on one basis and under one set of 
principles which are of perhaps of reasonable fairness, but the utility companies 
in the very same judgments before the same court and at the same time, 
* receive a different treatment which is very adverse and which is, in our 
submission, unjust. 

If all the parties, that is the railways, the municipalities and the utility 
companies were ordered to move their own facilities or adjust them to make 
way for the new protection works that have to be put there at their 
own cost, it might not be too unfair for all would be treated equally. But 
that is not the situation. 

The railways and the municipalities derive the benefit of the moneys 
from the works, and the utility companies who have to incur costs for the 
very same reasons—that is, the safety, protection and convenience of the 
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public—are left to bear their own burden. In our view and submission that 


is an injustice and it springs from the practice of the Board in adhering to 
this rule which it has laid down for its own guidance—that the utility com- 


panies who neither cause nor contribute to the danger, and who do not 


benefit in any way from the work, have to pay their own expenses whereas 
the railways and the municipalities who bring about this danger through using 
the highway crossing get off with only a portion of their costs. 


Now let me point this out: what happens, as it sometimes does, where the 
province contributes to these works? The utility companies under the board’s 
ruling contribute four times. They pay taxes to the federal government, 
some of which must find its way into the vote of parliament to the Grade 
Crossing Fund. They pay taxes to the province, and if the province makes a 
contribution, then some of those taxes must find their way into the provincial 
_contribution. They pay taxes to the municipality, and if the municipality 
makes a contribution, then some of those taxes must find their way into the 


municipality’s contribution; and in addition the utility companies are asked — 


under the board’s practice to make a further contribution running in thousands 
of dollars. Of course the amount of the utility companies costs depends on the 
equipment that is there. It may be 30, 40, and recently 80 thousand for one 
crossing. 


The utility companies-have sought relief by appeal to the Judicial Com- 
mittee of the Privy Council and to the Supreme Court of Canada. But these 


courts, and I particularly refer to the judgments of the Supreme Court of 


Canada, have held that the board was the final arbiter of the order making an 
apportionment of costs; and its judgment goes on to point out that there is 


nothing in the Railway Act to direct the board how it should exercise its ~ 


discretion in apportioning the costs; that the Board is not bound by the 
ordinary principles of law which would govern a court in dealing with the 
same subject matter. So in this field, under the Railway Act, as it now stands 
and under the authority of the judgment of the Supreme Court of Canada, the 
board has an absolute discretion not controlled by the general principles of 
law which govern the administration of justice in Canada. 


In cases where the cost of moving utility plant and facilities have come - 


before the civil courts, which are bound by the principles of law, these courts 
have awarded to the utility companies their costs. This usually was in a 
contest between the utility and the municipality. . 


This is a very complicated subject, and it involves a multitude of judgments 


and many sections of the Railway Act. I have endeavored briefiy to outline 
the adverse position under which the utility companies have been placed under 
the Railway Act as it now is, and under the board’s application of that Act in 
cases in which utility companies are concerned. This, in our respectful submis- 
sion, is unjust and unfair. | 


As I have said, we contribute through taxes; and the Bell Telephone 
Company pays some pretty heavy taxes; moreover, we contribute through 


federal, provincial, and municipal government contributions, and our sub- 
mission is that the utility companies which neither cause nor contribute to the 
danger sought to be eliminated: by these crossings, and who, as utility com- 
panies, derive no benefits from these works, should not have to pay any more 


than any other ordinary citizen should pay, and that is what they contribute 
indirectly through taxes which they pay to governmental authorities. 
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Now, this bill which is before you, sirs, Bill 259, will greatly magnify the 
increased burden which is thrown on the utility companies if the Board of 
Transport Commissioners adheres to its practice of the past. 


Under this bill the board becomes empowered to make ‘contributions out 
of the Grade Crossing Fund in cases where it cannot do so under the present 
Act. An example of that is crossings constructed after May, 1909. I suggest 
in view of the terms of section 263 of the Act, that if this bill should pass, and 
if crossings constructed after 1909 require any further protection in the public 
interest, then that is now the responsibility of the railways. This bill will 
relieve the railways of that responsibility and pass part of the burden of 
discharging it over the utility companies. 

I cannot find in the board’s report any information about how many 
miles of railway were constructed since May, 1909. However, the Canada 
Year Books for 1941 and 1954 show that there were 24,104 single track miles 
of railway in operation in Canada at June 30, 1909, and 42,953 single track 
miles of railway in operation in Canada as at December 31, 1952,—an increase 
of 18,849 miles, or 78 per cent. 


From these figures it will be apparent that a great number of crossings 
must have been constructed since 1909. But now that these can be assisted out 
of the Grade Crossing Fund, and dealt with as works for the protection, safety 
and convenience of the public, the utility companies will suffer an increased 


' burden of costs for the protection of these crossings. 


The second additional circumstance under which contributions can be 
made out of the Grade Crossing Fund under this Bill is for the reconstruction 
and improvement of grade separation now in existence but which are not 


adequate. 


The third is for highway projects which involve the construction of grade 
separations. | 


So that the utilities will be burdened with the cost of these additional 


-classes of cases which will be advanced because of the contribution which may 


be made to the costs of these works out of the Grade Crossing Fund. Of course, 
the bill increases the grant from $1 million to $5 million and the contribution 
for any one crossing from 40 per cent or $150,000 to 60 per cent or $300,000. 
So perhaps it is not unfair to expect that. the Grade crossing work will increase 
approximately five times and no doubt that is what this bill intends. 

But the honourable members here will note that under this bill the Board 


of Transport Commissioners for Canada can only grant moneys out of the fund 


where the works are for the public protection and convenience of the public 
and section 265 (a) as set out in the bill provides that the highway projects 
which it describes shall, if the board so directs be deemed to be a work for the 
protection, safety and convenience of the public. Therefore, all these works 
which come within the scope of this bill must be works for the safety, pro- 
tection and convenience of the public and so they come within the board’s rule 
which I have referred to whereby the utility companies receive the adverse 
and discriminatory treatment of which I have spoken. 

Now, speaking for the Bell Telephone Company—and I am sure the other 
utilities are in the same position—we are not here to seek any special treat- 
ment. What we seek is fair treatment under the law of Canada which speaking 
broadly provides that no one can be compelled to give up his property except 


- for a public utility and in consideration of a just indemnity previously paid, 


and that those whose property is injuriously affected by public works are 
entitled to indemnity and compensation. 


- 
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Now, I appreciate that bill 529 has been approved in principle by the 
House of Commons. I do not attack the principle of that bill but I respectfully 


submit that the situation I have described can be remedied without altering : 


or affecting the principle of this bill. I have taken the liberty of drafting an 
amendment and I have a few copies which may perhaps be circulated. My 
suggestion is that an additional section 4 be added to the bill which would read 
as follows: 
Section 39 of said Act is amended by adding the following subsection 
thereto: 


_ (38) In exercising its powers under subsection 2 of this section 39 
and under section 262, the board shall be governed by the same 
established principles of law and equity as govern the exercise of dis- 
cretionary powers by the courts, and shall not follow any precedents 
established by it in respect of the exercise of such powers prior to the 
enactment of this subsection. 


This amendment, will dispose of the board’s rule or practice which the board 
feels itself obliged to follow. In any event I have endeavoured on a multitude 
of occasions to get the board to depart from it and have not succeeded. The 
board constantly follows that rule. The amendment will require that the 
apportionment of the cost be dealt with by the board on its merits and accord- 
ing to the principles of law of. equity which govern the courts of Canada in 


the administration of justice where they have discretionary powers. We object . 


to an arbitrary rule. We find, and I think counsel for the railways here today 
has told you, sirs, that the board in dealing with grade separation cases tries 
to deal with the apportionment of the cost on the benefit principle. The benefit 
principle takes into consideration the railways and the municipalities, but the 
board in every case has found that the utilities get no benefit. Why not apply 
the benefit rule or an equitable rule equally and fairly to all parties? 

I appreciate the opportunity, sirs, of being here and I am at your service. 

Mr. CAVERS: Mr. Chairman, might I ask this question. Mr. Munnoch, the 
presentation you have made today would apply not only to your own company 
but to the other type of utilities such as pipelines and gaslines and so'on? 


Mr. MUNNOCH: Yes, sir. 


Mr. CAVERS: Have you any idea how many different utilities would be 
affected by legislation of this kind? 
Mr. MuNNocH: I am sorry, sir, I do not have that information. There are 


utility companies no doubt stretching from Newfoundidnd on the east to. 


Rritish Columbia on the west. — 

Mr. Cavers: Then you told us that there was a difference in costs between 
the aerial lines that are constructed by the Bell Telephone Company and the 
underground lines. Can you tell us the approximate difference between the 
cost of changing an aerial line and an underground line? 

Mr. MuNNOocH: It is very difficult to say for this reason. You may have 


the aerial line carrying a heavy load of long distance cable or you may have an | 


aerial line that carries a couple of wires. The underground is different. You 
have to have the cables in conduits. You cannot take the conduits up once they 
are put down under the earth and move them to another place. They have 
to be destroyed. The cables lying in conduits after a period of years tend to 
flatten out so that they cannot be pulled out and placed somewhere else. With 


the aerial lines sometimes you can dig a hole beside the pole and take it out. 


and move it to the other hole. Sometimes it has to be taken down. The board’s 
order as to what protection is to be provided determines how the wires or 
lines shall be adjusted. 


=>. w= 
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Mr. NICHOLSON: Mr. Chairman, may I inquire if the construction job at 
Dufferin street in Toronto was undertaken at the request of the Board of 
Transport Commissioners? Did I understand you to say that the Bell Tele- 
phone Company did not benefit as a result of this? 

Mr. MuNNocH: No sir, out equipment was under ground. 

Mr. NICHOLSON: And you were required— 

Mr. MunnocH: We were ordered by the board to move our facilities out 
of the way to make way for the construction of the subway. It was ordered 


_to be done at our own expense and involved a cost of $84,800. 


Mr. JAMES: Mr. Chairman, I wonder if we might hear something from 
Mr. Kerr on this subject? 


Mr. Kerr: Mr. Chairman, that subject was dealt with by the board, and 
its conclusions are found at pages 65 and 66 of its report. I do not know 
whether Mr. Munnoch read in full the statement of the board’s principle, 
although I am sure he stated the substance of it. The principle stated in the 
board’s judgment given in 1937 may indicate quite fully the thinking of the 
board, and I quote from a judgment given by the board in that year: 

The general principle upon which the board has acted for many 
years may be briefly stated as follows: when an application is made for 
grade separation by a railway company, or by a municipality, either 
for the greater convenience or facility of the applicant in the movement 
of traffic or for the re-arrangement of streets and which may ultimately 
result in affording greater protection and safety to the public who use 
the crossing, the board deems that the matter of greater conveniences or 
improved facility to the applicant constitute the main purpose of the 
application, and that improved crossing protection is merely incidental 
to the main purpose. In such cases where the removal of the plant and 
equipment of utility companies is ordered, the cost of such removal is 
placed upon the applicant, that is, the municipality or the railroad. 
Upon the other hand, where the paramount reason for grade separation 
appears to be the protection, safety and convenience of the public in the 
use of the crossing, and where the removal of the plant and equip- 
ment of utility companies becomes necessary, the Board has decided in 
many cases that under such circumstances the cost of removal and 
erection of equipment should be borne by the utility companies. While 
it is true that utility companies neither create nor aggravate the danger 
at grade crossings, nor do they benefit from grade separation, the Board 
has always considered that where the project is in reality pro bono 
publico,—that is, for the public good—utility companies should bear the 
expense of moving their plant and equipment for the free use of streets 
enjoyed by them. 


That is the end of the quotation. Then the board went on to summarize 
the submission which was made during the grade crossing inquiry by the 
Bell Telephone Company. Then the board said that the principle which I 
have read was considered by the Supreme Court of Canada in 1939, and the 
Supreme Court stated—and I will read only two sentences from that: ‘‘The 
board itself has adopted a principle fully explained in the passages quoted 
from the judgment of the chief commissioner which it has followed in making 
orders as to costs where works ordered by the board in connection with high- 
way crossings have involved in their execution the removal of the plants of 
what are commonly known as public utility companies. It is entirely within 
the competence of the board to lay down and follow such a rule of practice 
which, no doubt, it has found to be a just and reasonable rule.’ That is the 
end of the quotation from the Supreme Court. 
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The Bell Telephone also carried an appeal from the board’s order to the 
Supreme Court of Canada which required it to move its plant at its own 
expense and one of the questions put to the Supreme Court was this: ‘Had 
the board jurisdiction to order the utility companies affected to move their 
facilities at their own expense and without compensation in the circumstances 
in this case?’? The Supreme Court dismissed the appeal of the Bell Telephone 
Company in that case. The board then said in respect of the Bell Telephone 
Company’s submission: ‘‘As the objection is not to the legislation under which 
the board acts, but to the principle which the board follows, which it may 
change if it sees fit, the board does not recommend any change in the Railway 
Act in this connection.” 

I might say also that in cases such as Mr. Munnoch has mentioned where 
for instance you have the Bell Telephone Company at a crossing, you also have 
two other interested parties and probably more, but certainly these two, the 
railway company and the municipality, or the highway authority. Therefore, 
if you take the cost which the utility presently bears, you have to place it 
on one or both of the. other parties. I am only indicating what the board’s 
principle has been, and I do not presume to speak for all of the many 
municipalities which would be affected by a change in this principle. The case 
was argued, as Mr. Munnoch said, before the board at great length in 1932. 
Recently I had occasion to glance at the transcript of the evidence and argu- 
ments heard at that time and it consisted of 170 pages—there was a lot to be 
said. I cannot presume to repeat the arguments that were made in the 170 
pages. They were very extensive and I can merely indicate what the board 
found and what the Supreme Court decided—that it was in the board’s power ~ 
to adopt that principle and follow it. The Supreme Court also commented 
that no doubt the board found it a just and reasonable rule. 


The CHarirMAN: Gentlemen, it is now six o’clock, and I think we can © 


adjourn until 8 o’clock this evening. 

Mr. GREEN: We have been getting along very nicely in this committee. 
It is a standing committee of the House, and I do not think there is any reason 
why we should be expected to sit three times a day. There is no reason why 


we cannot continue with this consideration tomorrow. I do agree that in the . 


case of the committee dealing with Canadian National Affairs, for example, - 
there is some excuse for calling three meetings a day, but I think we have 
dealt with this subject long enough for one day. : 
The CHAIRMAN: Unfortunately the minister cannot be here tomorrow. 
Hon. Mr. Maruer: I am not insisting by any means that the committee sit 
this evening, but I am sorry to say I have a cabinet meeting in the morning 
and another engagement in the afternoon which would prevent my attendance. 


Mr. Green: The bill cannot come up in the House until next week at any 4 


rate. ni e 
Mr. Hosxinc: How inconvenient will it be for the witnesses to come here 


next week? They are here now, and no doubt they are anxious to get it over j 


with. 
Mr. GREEN: Are there any more witnesses? thi 
Mr. Hosxine: Is this all? There is nothing else to do but this? 
The CHarirman: Just this. | é 
Mr. Hoskine: It should not take very long. 


Mr. GREEN: Perhaps we could sit long enough to deal with this one 4 
question and then leave the consideration of the report, or consideration of he 


the bill section by section, until a later date. 
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_ Mr. Cavers: Are there many more questions to be put in connection with 
this matter? I was going to say if we could facilitate matters by staying for 
10 minutes, I will move this amendment that has been made, a vote could be 
taken on it and we could perhaps dispose of it now if that is all that is holding 
matters up. 

Mr. GREEN: There are very few members here anyway. Would it be 
agreeable just to finish with this witness and not go on with the consideration 
of what the committee is going to recommend? If so perhaps it would be all 
right to continue sitting under those circumstances. 

Mr. Hoskine@: Is it all right to question the witness now and postpone the 
next meeting until next week? 

Mr. CAvERs: Is it proper that this should be disposed of? 

The CHAIRMAN: Whatever you wish gentlemen. 

Mr. CAVERS: Shall we deal with it now or later? 

Mr. GREEN: Are you finished with the witness? 

Mr. SPENCE: Mr. Macdougall and I would like to make a few remarks before 
we are dismissed. I will not be longer than five minutes. 

The CHAIRMAN: Is it the wish of the committee that we sit at 8:00 o’clock 
tonight. -Very well, we are now adjourned until 8:00 o’clock tonight. 


EVENING SITTING 


THURSDAY, May 5, 1955. 
2 8:00 p.m. 


‘The CHAIRMAN: Gentlemen, I think we have a quorum. Mr. Munnoch 
would like to make a statement. 

Mr. MunnocH: Mr. Chairman, I would like the privilege of making a few 
remarks in reply to what Mr. Kerr the counsel for the Board of Transport 
Commissioners said just before adjournment. Mr. Kerr was good enough to 
read from the board’s report, which is page 103 of the mimeographed copy 
which Ihave. Ido not know what page it is at in the printed copy. Mr. Spence 
was kind enough to let me look at his copy, and it is page 65. Here the board 
~ has set forth its own statement of the rule relating to the apportionment of 
costs where utility companies are concerned. 

. That rule divides itself into two parts. The first part is where the grade 

separation or other work is for the greater convenience or facility of the 
applicant. That would be either a railway or a municipality in the movement 
of traffic or for the rearrangement of streets which ultimately relates to the 
protection. The board awards utility companies their costs. 

The second part of the rule is that where a work is ordered for the para- 
mount consideration of safety, protection and convenience to the public. Here 
the utilities are ordered by the board to bear the whole of the cost of moving 
their facilities. 

Now, that seems to me to be a peculiar rule in that in one of the classes 
of cases, the board recognizes the true legal principle that the utilities should 
be paid; but in the other class of cases, where the utility will be compelled to 
.pay through federal taxes, municipal taxes, and if the province contributes 
through provincial taxes, the board by its rule suggests that the utility should 
pay a third or fourth time. That does not, in my submission, seem reasonable. | 

Hon. Mr. MAaRueER: Does not that argument apply also to the railway com- 
panies? 
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Mr. MunnocH: True, but the railway gets some of it back through the 
subsidy. 

Hon. Mr. MARLER: What subsidy? 

Mr. MunnocH: The grant from the Grade Crossing Fund, or the contripas 
tion from the municipality; so that this rule fixes the utilities with an extra 
contribution where they also have to pay through taxes. 

Now then, there is another difficulty. Perhaps I might say that there 
should be an embarrassment to the board arising out of this rule, and it is this: 
the board is confronted with a grade separation application. If it decides that 
the work is not for the safety, protection, and convenience of the public, then 
it has to deprive the railway and the municipalities of whatever contribution 
it can give them out of the Grade Crossing Fund. 

Now, that puts the board in a very difficult position in my submission. 
It might, on the evidence have some leaning in some cases in favour of the 
utility, but is it going to deprive the railways and the municipalities of some 
$300 thousand contribution just because the telephone company may be fined 
with $40 thousand or $50 thousand? That is the problem which faces the board 
out of its own rule. 

An example of that—I think it is an example—was the Eighteenth Street 
Crossing Case at New Toronto. That was heard some years ago, in 1937. 

In that case the municipality of New Toronto applied to the Board for a 
grade separation at Eighteenth Street. The matter went before the board 
for a hearing without any of the utility companies having been notified. The 
board considered the matter. There was no money in the Grade Crossing 
Fund, but parliament was making certain grants for DHE TOD LOY SN relief 
which could be used for grade crossing purposes. 

The board, without bringing the utilities before it, made an order 
apportioning the whole of the cost of these works between the railways and 
certain municipalities. But then, when the railways began to proceed with 
the work, they discovered that there was a water main belonging to a brick 
plant at the Ontario Reformatory, and that there were Bell Telephone lines 
and hydro electric installations at the site of the crossing. 


Counsel for the Canadian National Railways applied to the board and — 


asked for an order directing the utilities to move at their own expense. 
Counsel for the Canadian National Railway’s letter to the board said this: 
“tT assume that in accordance with the usual practice, the work of relocation 
of these utility facilities will be carried out by and at the expense of the 
owners; and I shall be obliged if the board will issue an order covering this 
feature accordingly.” A 

The board had made a grant out of government funds for unemployment 
relief; but the order in council said that those funds must only be used for 
the safety, protection, and convenience of the public. So here was the situa- 
tion: an order had been made apportioning the whole of the cost, which, under 


the Supreme Court judgment includes utilities cost. The railways go to the 


board and ask that they reconsider the matter with regard to the utilities. 
There was nothing in the evidence or transcript that I could find to show that 
safety, protection, and convenience of the public was a paramount consideration. 

In fact, counsel for the town of New Toronto opened his case by saying 
at the outset: “I would like to point out that we are not in a position to 
establish our case on the basis of a traffic count, because we know that a 


traffic count at the present time would not justify the expense.’ And he asked 


that the matter be considered as a work for relief of unemployment in the 
municipalities of Etobicoke and New Toronto. 
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The board brought the utilities before it and after a hearing decided that 
the work was for the safety, protection, and convenience of the public, and it 
ordered the utilities to move their facilities at their own expense. 

Now then, the board’s rule, as Mr. Kerr was good enough to give it, ends 


-up by saying that the Board has always considered that where a project is in 


reality pro bono publico, the utility companies should bear the expense and 
move their plant and equipment for their free use of the streets and at their 
own expense because it was pro bono publico. That seems to indicate some 
relationship in the Board’s mind between public utilities, and the public good. 
Therefore, if it is for the public good, the utility pays for the public good. 

Now, that same reason is just as good when applied to the railways. If 
applied to them it should result in their paying 100 per cent of their costs. 
If it is a reason to make anyone pay their full costs pro bono publico, then 
that reason is just as applicable to a railway company as it is to a telephone 
company. 

They talk about the free use of the streets. Of course we have the free 
use of the streets. But so has the railway the free use of the streets for its 
crossings; and the board is only concerned with crossings. But again, if 
parliament has given a telephone company the free use of the streets, what 
reason or justification is there for the board saying that it does not agree with 
parliament giving utilities the free use of the streets and will make them pay 
TOV IC. 

Now, the next thing I want to point out is that every reason that the 
board has given in any judgment that I can find—and I think I have canvassed 


them all—as to why utility companies should pay, is equally applicable to any 


railway and would be equal justification to compel any railway to pay the 
whole of its costs. Let me run through the reasons briefly. First, because the 
works are ordered for the public good, the utility companies will have to bear 
their costs for the public good. That is, just as applicable to a railway. 

Second, because it is not unreasonable to expect the utility companies to 
bear the cost of any change’ in their wires made necessary by the change in 
the street. Why should not a railway also pay for any change made in the 
streets? 

Third, because there was no guarantee that the grade of the street would 
not, at some future time, be changed, in the public interest. 

Fourth, because the principal works were ordered for the safety, pro- 
tection, and convenience of the public. The same thing applies to the rail- 
ways. 

Fifth, because the utilities do not pay a licente fee for the use of the 
streets. I have already discussed this reason. 

Sixth, because the utilities are there and their removal involves some cost. 
Well, that applies equally to a railway. Its works cause most of the costs; 
and lastly, because the board has followed that principle in the past. 

Now, Mr. Kerr also quoted from the following page of the board’s report 
and referred to a judgment of the Supreme Court of Canada in which it was 
said that the board had jurisdiction to lay down that rule. The quotation is 
accurate, but let me just demonstrate this: that was one case where the 
Supreme Court said that the board had jurisdiction to lay down the rule; 
but there is another judgment of the Supreme Court of Canada which says 
that the board has no jurisdiction to lay down such a rule; and that is the case 
of the St. Eugene versus Canadian Pacific Railway, which was a railway 
crossing case in which the junior and senior rule which the board has, at times, 
used to apportion costs between railways and municipalities, was before the 


SOUL. 
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The judgment of the court delivered by the late Sir Lyman Duff said that 
“Tt seems very clear that this court has no power by laying down a rule, nor 
has the Board itself power by establishing a practice to limit the discretion 
with which the board is invested.” 

Now, here you have two conflicting decisions of the Supreme Court; but 
that was not the basis of the Supreme Court of Canada’s judgment which was 
referred to in the board’s report. The questions which were put before the 
Supreme Court—and Mr. Kerr was good enough to refer to one of them— 
were these: and these questions were stated by the board itself in one of its 
orders: first, is the board, when exercising its powers to apportion or award 
compensation under sections 39 and 259 of the Railway Act bound, as a matter 
of law, to exercise such powers in a judicial manner and in accordance and 


in conformity with the established principles of law and equity applicable to - 


the facts and circumstances of the case before it, or has it an absolute dis- 
cretion over all interested or affected parties? 

The other questions had to do with whether or not, if the Board were so 
bound was the board’s judgment in conformity with the established principles 
of law and equity and did the board have jurisdiction to order utilities to move 


at their own expense; and whether there was evidence in law to support the 


Board’s judgment and so on; but the first question is the principal one. 

. What did the Supreme Court say? It said that the questions were essen- 
tially questions of fact, and that the board was the final arbiter of all questions 
of fact. Because the questions did not involve a question of law or jurisdiction 
the Supreme Court of Canada held that it had no power to intervene. They 
also said in another judgment where the same question of the board’s exercise 
of its discretion was involved, that if its discretion was wrongly exercised, that 
would be a matter for parliament. Now that judgment is a long judgment, 
and it clearly shows that the board, being a court created by statute, finds its 
powers, and the limitation of those powers, in the statute creating it, which is 
the Railway Act. 

The Supreme Court of Canada said that we will look at this, question and 
see if there is any rule of law in the Railway Act which limits the Board in 
the exercise of its discretion; and it said there was no such rule of law. Why? 
Because there was nothing in the Railway Act to take anything.away from the 
absolute and unlimited discretion which was vested in the board. 


The Act itself says that on a question of fact the board’s decision is final | 
and conclusive. Now, it is this unlimited discretion that in my submission ~ 
should be curtailed, but only to the extent that the courts of this land are 


curtailed in the exercise of discretion. 


Mr, CarrRicK: May I ask a question. Would you tell me again what the 
decision was when they held that special hearing in 1932? 


Mr. MunnocH: I would be very glad to do so, sir, and perhaps with the 
permission of the committee I might read a few of the pertinent excerpts from it.- 


Mr. Carrick: Did they recommend that compensation be allowed? 
Mr. MuNNocH: They said that if the matter were before them for the first 


time and they were not limited by previous decisions they would find no reason , 


for not awarding the utilities their costs. 
Mr. CAMPBELL: Well, obviously this has been a contentious matter for 23 


years now. Do you think it would be proper for this committee to try to make oa 


a finding on what might be considered an ex parte consideration? Although I 


know you have been very fair, it is an ex parte matter which you have presented i 


in the sense that none of the opposite parties are represented. 
Mr. MuNNocH: The only opposite party could be the board. 


‘ 


ce ie 
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Mr. CarRIcK: There are the municipalities. They would be the ones who 
would be fixed with the costs—and the provinces. 

Mr. MuNNocH: They often originate these works. The provinces, as we 
have heard, cannot be compelled to contribute, but the utilities, may I remind 
you sir, contribute through federal taxes, provincial taxes and municipal taxes 
and then the board comes along and makes a fourth levy. 

Mr. CAMPBELL: Do you pay taxes'on your lines? 

Mr. MUNNOCH: Yes. | 

Mr. JAMES: When you lay your lines, what kind of arrangement have you 
as compared with the pipelines which would be classified as being a utility? 
Do you have to purchase your right of way, or how do you work that out? 

Mr. MuNNocH: We have the free right to use the streets under our special 
Act of parliament, and also under the Railway Act. Where we go on private 
land we must negotiate for the right of way. 

Mr. JAMES: But the pipelines, for instance, would not even have the free 
right of way of the streets and they would have to negotiate for them? 

Mr. Munnocu: I am not certain as to their powers. They have very broad 
powers in the Act creating them and under the Pipelines Act. I am not alto- 
gether familiar with that, but I do believe they would have to use the streets 
and in certain cases run down the streets just as the telephone company 
has to do. 

Mr. JAMES: What I cannot understand is why the Bell Telephone Company 
is the only utility here today if this is such a great offence against the justice 
of the case? 

Mr. MUNNOcCH: They are more vigilant. 

Mr. HAMILTON (York West): They got their money from the people, and it 
does not bother them. e y, 

Mr. MuNNOCH: May I suggest a possible answer to that? In the report of the 
board, schedule 5, it shows the money expended on grade crossing works by 
provinces. You will notice that a total of $51 million is shown. $32 million of 
this was spent in Ontario and $7 million in Quebec. The only other province 
that topped $1 million was Alberta with $2 million. The Bell Telephone Com- 
pany operates in Ontario and Quebec and in those provinces only where most of 
this work is done, and we are getting the burden of that. ; 

Mr. CarRRICK: Does it have any bearing in your mind that when you go 
before the Board of Transport Commissioners to fix your rate, I presume you 
show this expense as an ordinary expense, and it is written off ordinarily— 

Mr. MunnocH: No, those are capital expenses. 

Mr. Carrick: Are those taken into consideration when the Board of Trans- 
port Commissioners fixes the rates which are designed to allow a fair return 
to the shareholders of the Bell Telephone Company? 

Mr. MunnocH: No, they do not go on that basis, but on a revenue require- 
ment basis that is, how much revenue do you need over and above your 
expenses to run your business and pay a reasonable dividend. 

Hon. Mr. Maruer: Are these costs which you must incur in part expendi- 
tures that the board takes into account in determining your rates? 

Mr. MunnocH: Only through the depreciation account, but not as a capital 
expense as these are. They are not taken into account except in so far as they 
get into depreciation. 

Hon. Mr. Mar.er: If they figure in the depreciation that means that ulti- 
mately you get your money back? 
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Mr. MuNNocH: Ultimately and after a long period of time, but we have to 
provide the new capital in the meantime and we get no return on it. 


Mr. JAMES: Would you not agree that in the long run, the people who are 
taking your Bell Telephone service, for instance your customers,—they would 
also be municipal taxpayers and provincial taxpayers and federal taxpayers,— 
and they would also be paying a share. Of course, they would not be paying a 
great deal of the share of the tax or money you spend in changing your lines? 


Mr. MunnocH: Of course, all these costs ultimately come back to the con- — 


sumer, but in the case of the telephone company, may I just mention that the 
taxes it has to pay are considerable. 

Hon. Mr. MARLER:- But surely your argument that the taxes are const aenae 
Mr. Munnoch, is one that applies to all corporations and to all individuals? 

Mr. MunNocH: Quite. From a tax point of view we are dealt with no worse 
than any other. 

Hon. Mr. Maruer: Therefore surely it is not an argument that applies to 
railway crossings? 

Mr. MuNNOcH: We are only complaining that we have to contribute more 
than any other taxpayer. We do not question having to contribute through 
taxes but we do question having to make after taxes an additional capital 
investment from which we derive no revenue, get no benefit, which adds 
nothing to our service, and gives us nothing we did not have before. 

Hon. Mr. Maruer: The only thing which occurs to me in connection with 
your argument is that as I understand it when it comes to laying your lines 
across the right of way which belongs to the railway company— 


Mr. MunnocuH: I beg your pardon, sir. The right of way does not always. 


belong to the railway. In some cases it does, but in others it does not— 

Hon. Mr. Mar.Ler: But in the majority of cases—I am quite ready to admit 
it is not invariable—but whether it is city property or railway property you do 
not have a permanent right to maintain your facilities through that particular 


piece which serves either as a street or a right of way. You have what seems 


to me to be a temporary right which may be terminated when certain conditions 
happen. I take it, for example, that if the municipality wished to close a street 
that they could say, ‘‘Take your wires and remove your facilities,’ and you 
could not say no. 


Mr. Munnocu: I respectfully beg to differ with you on that. 
Hon. Mr. MARLER: You mean you have a perpetual right? 


Mr. MUNNOCH: Once we place our line in a precise location we have the 
right to stay there— 


Hon. Mr. MARuER: Indefinitely and regardless— 

Mr. MunnocH: As long as we need it for giving our service. 

Hon. Mr. MArRLER: That is certainly not my impression, Mr. Munnoch. 
My impression is that you have the right to place your wires by virtue of an 
order of the board— 

Mr. Munnocu: No, by virtue of our statute in some cases with the consent 
of the municipality and in other cases where we cannot get the consent of the 


municipality by order of the board to enable us to use our powers without the M sy 


municipality’s consent— 


Hon. Mr. Maruer: But certainly in the case of 377 of the Railway Act you 
certainly—I am not saying that implies invariably and that every time you lay 


a wire you have to have the approval of the board—but I do suggest that : 
under 337 you may get permission to install your lines by an order which I | 


understand is revokable and can be altered by the-board if it wishes. 
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Mr. MUNNOCH: We have two rights to go on the highway, one under our 
special Act by which we do it if we can with the legal consent of the municipality 
and the other is under the section you refer to where we cannot get the consent 
of the municipality and we can go to the board and get leave of the board to 
exercise our power without the municipality’s consent— 

Hon. Mr. MarRuErR: The case I was referring to was the case of the railways— 
it is 378 which deals with the highways— 

Mr. MunnocuH: That is the railway crossings— 

Hon. Mr. MaRLeER: Yes. 

Mr. MuNNOCH: We have to get the consent of the railways, of course, only 
in order to see that we conform to the safety construction rules laid down by 
the board and when we construct across a railway we have to conform at our 
Own expense with the safety construction rules that the Board of Transport 
Commissioners have laid down for that kind of crossing— 


Hon. Mr. MARLER: But are you suggesting that having obtained leave to 
put your lines in a particular place that you have the right to maintain them 
there indefinitely? 

Mr. MuNnocH: I suggest we have, or that we be compensated— 

Hon. Mr. MarLer: —but compensated for what? 

Mr. Munnocu: For the cost of moving them or for the destruction of them, 
or whatever happens to them. 

Hon. Mr. Marter: I must admit I find that a novel idea. You have what 
seems to me to be a right which is revokable by the Board of Transport Com- 
missioners—at least, that is my understanding of it—but yet you say, “I have 
such a right there and if I am told I must remove my wires, I am entitled to 
compensation.” I find that difficult to accept— 

Mr. MunnocH: Let us, for the sake of argument, assume that the board has 
power in respect of a railway— 

Hon. Mr. MarRuLER: But we are talking about the Bell Telephone at the 
moment? 

Mr. MuNnNocH: I thought we were talking about the treatment of the rail- 
ways on the one hand and of the Bell Telephone company on the other hand— 

Hon. Mr. Marier: But I take it you are more interested in the treatment of 
the Bell Telephone Company at the moment? 

. Mr. MUNNOCH: Yes. 

Mr. Hamitton (York West): May I ask counsel a question? What takes 
place in an operation like the removal of all the services required to build the 
Toronto subway? Is there a compensation to Bell for moving its equipment? 

Mr. MuNNOocH: Yes, the Toronto Transportation Commission paid the costs. 

Mr. HAMILTON (York West): To move those lines? 

Mr. MUNNOCH: Yes. 

Mr. Hami.tton (York West): To go back to the question Mr. James asked 
about the taxpayers paying, I gather the distinction there is that there are a 
great many more people who get the benefit of a new grade separation than 
who are just shareholders in the Bell Telephone Company—-many more? 

Mr. MunnocuH: Of course every citizen ean passes along that particular 
highway gets the benefit. 

Mr. HamitTon (York West): Whether he has a telephone in his home 
or not? } 

Mr. MuNNOCH: Yes. 
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Mr. HAMILTON (York West): And if there was an assessment against this 
fund tax-wise if it were on an equitable basis all those who make use of the 
subway regardless of their telephone installation would pay their share? 

Mr. Munnocu: Yes, and may I point out that in cases of subway construc- 
tion where it has come before the board—where bus transportation companies 
and bus tramway companies have operated their routes through the subway 
the board will not order them to pay. 

Mr. BarRNETT: May I ask one more question. In what manner does the 
treatment which your public utility company receive under the Board of 
Transport Commissioners differ from the treatment received where a provin- 
cial highway authority is widening a highway and you have to move your line? 

Mr. Munnocu: The provincial highway authorities pay us a portion of our 
expenses in practically every case. In a few cases we think we ought to move 
them anyway. 

Mr. CAMPBELL: That does not always apply? 

Mr. MunnocH: No, there are different rules in different provinces and a lot 
depends on the circumstances. We often take the point of view, ‘Here is a line 
we think ought to be moved anyway, so we will move it.” 

Mr. CAMPBELL: In one province any utility getting permission fe build a 
power line along the highway must sign a contract which states that they are 
to be responsible for moving their line over any time the municipality decides 
to widen the road or the provincial government? 

Mr. Munnocu: Fortunately, we have not been faced with any such condi- 
tion as that. ; 

Mr. Hoskinc: You mean if you are running a telephone line along the side 
of a township road and the township decided to widen that road, that they have 
to pay— | 

Mr. MuNNocH: They pay a certain percentage of the cost. Now, in Ontario 
they have what they call the Public Works on Highways Act which provides 
that in the absence of an agreement the municipality pays 50 per cent of the 
cost. 

Mr. Hoskine: And yet they give the Bell Telephone Company without 
charge the right to put those lines there and leave them there. 

Mr. MuNNocH: Parliament has given us the right to put them there with- 
out charge because the telephone rates would be a great deal higher if we 
had to pay for every street we go on. We could not serve the public otherwise. 


. Mr. JAMES: In respect to township roads, I am thinking of one particular 
line which I saw them laying underground along the boulevard along the side 
of the road outside of my own town, do you pay for the right to go along there? 

Mr. Munnocu: No. 

Mr. JAMES: You are there more or less under the Act. 

Mr. Hoskinc: Do the townships have the right to tell you to keep back 
along the fence? 

Mr. MUNNOCH: We have to consult with the municipal engineer as regards 
location. We cannot open up a street without consulting with the municipal 
authorities for locations. Our Act says we must go along the sides of the 
highway. We naturally endeavour to keep off the highway if possible. 

Mr. Cavers: If buildings are moved within a municipal corporation and it 
is necessary to cut wires you do that at your own expense? | 

Mr. MuNNOocH: That depends whether we are under our own Act or under 
the section of the Railway Act which the minister referred to. If it is under 


the Railway Act the Act says we must raise the wires at our own expense. If - 
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we are under our own special Act and have the consent of the municipality 
we do not have to. It usually means that we just have to lift them and they 
get through. ’ 

Mr. HERRIDGE: In British Columbia, the British Columbia Telephone Com- 
pany had to move 20 miles of line at their expense in moving a pioneer line. 
And quite recently a power utility built a new line for several miles in my 
district and within one year several curves were straightened out on the road 
and they had to move those poles that were placed there the year before 
because of the straightening of the road, and they had to move them at their 
own expense. 


Mr. MunnocuH: That might involve circumstances and conditions of which 
I am not aware. | 

Mr. HoskIne: It would seem to me as a city councillor that we should 
refuse in all city councils to give you any right to put your lines on the street 
and then the Board of Transport Commissioners would force the municipalities 
into giving you the right, and from then on if you had to move your lines you 
could be made to move them at your own expense. 

Mr. Munnocu: If we had to go through all those delays when people 
wanted to get telephone service we could not get the service through and the 
municipal councillors would very soon have the electors on their neck. 

Mr. Hamiuton (York West): Is the British Columbia Telephone Company 
a public company? 

Mr. HERRIDGE: No. 

Mr. SPENCE: Mr. Chairman and gentlemen, I am afraid. we have to say 
we are very strongly opposed to the proposals put before you by my learned 
friend Mr. Munnoch. In the first place I would like to refer again to section 378 
of the Railway Act which says in part: . 

Subject to the provisions of this section, any company empowered 
by special Act or other authority of the parliament of Canada to con- 
struct, operate and maintain telegraph or telephone lines, may, for the 
purpose of exercising the said powers, enter upon, and, as often as the 
company thinks proper, break up and open any highway, square or 
other public place. 


Then there are a number of items and we come to item (f): 


If for the purpose of removing buildings, or in the exercise of the 
public right of travel, it is necessary that the said wires or poles be 
temporarily removed by cutting or otherwise, such company shall, at 
its own expense, upon reasonable notice in writing from any person 
requiring it, remove such wires and poles; and in default of such com- 
pany so doing such person may remove such wires and poles at the 
expense of such company. 


~ Now, in that section of the Railway Act it is clear that the telephone com- 
panies which are on the highways free, with no charge to themselves, are to 
be moved or have their -facilities readjusted at their own expense when the 
highway requires it. In other words, I suggest that if the highway is diverted 
from one point to another—straightened as one of the honorable members said 
—the telephone company which has the right under its charter to occupy the 
highway and would have the right under its charter to occupy the highway 
at its new location would surely lose its right to occupy the old location and 
would have to change over at its own expense. 

-¢ This is a matter which has been carefully considered on many occasions 
by the Board of Transport Commissioners since 1912 and the board has come 
up with the same answer every time. The board has the power under the Act 
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to change, vary or alter or rescind any order that it makes under section 52 of 
the Railway Act, and at any time if the board had thought it was a fair thing to 
do it could have changed its old precedent and adopted a new one. 


Section 52 says: 


The board may review, rescind, change, alter or vary any order or 
decision made by it, or may rehear any application before deciding it. 
The board has always thought it fair to place these expenses upon the utility 
company and the board’s principle has been described by Mr. Kerr who read 
from the judgment of the chief commissioner in 1937. I do not need to refer 
to that again. That was supported by the Supreme Court and I suggest it is 
a very fair attitude for the board to take. It says, in other words, if for 
example the railway company wants for its own purposes to build a structure 
across a highway that will interfere with the telephone installations the railway 
will have to pay the full cost of moving any telephone facilities. But, if on 
the other hand the highway is being diverted or a subway installed for purposes 
of public safety the telephone company must pay its own costs because it has 
free rights to occupy the highway and must go at its own expense where the 
highway goes. , 

My learned friend, Mr. Munnoch, put a good deal of stress on the fact 
that the Bell Telephone Company did not benefit by the changes made. The 
Bell Telephone Company’s benefit has been received ever since it obtained the 
right to occupy the highways free of charge. The railway company has to pay 
for its right of way and pay taxes for its right of way whereas the telephone 
company does not. The telephone company is being very fairly dealt with as 


it can occupy the highway wherever it goes, and if the highway is raised or - 


depressed, the telephone company must follow along without having its costs 
charged to someone else. What the telephone company is attempting to do 
here is appeal that decision of the board. The board already has powers to 
order the telephone company to be compensated if it thinks it should do so. 
It has those rights under section 33 (5): 


The decision of the board as to whether any company, municipality 
or person is or is not a party interested within the meaning of this 


section is binding and conclusive upon all companies, municipalities 


and persons. 


The board has full power to apportion the cost of any work it orders so it 


could apportion part of the cost of moving the Bell Telephone facilities to the ~ 


railway or the municipality if it so desired, but it has thought it fair not to 
do so. Under section 262 the board has a similar power to apportion-the cost 
of protection on a highway crossing. Since the board has always found that 
was not a fair thing to do, that is to have part of this charged against the 
municipality or the railway, what my learned friend wants now is to have 
parliament remove that discretion of the board and compel the board to order 
some of the cost to be assessed against the other parties. This whole subject 
was argued at great length even so recently as the hearings of the board which 


led up to this report. In fact, all of this transcript (indicating) with the 


exception of a very few pages consists of the argument before the board on 
the subject. Nevertheless, the board did not see fit after all that consideration 
to recommend the amendment of the Act and I suggest that this committee 
should follow the board’s advice and leave the board’s discretion unhampered. 


The telephone company bases its case in part on the basis that it should be — 


given the benefit of contribution from the fund. At least part of it would come 
out of the pockets of the railway companies and municipalities and in some 


cases all of it none coming out of the Grade Crossing Fund at all. Suppose a 


subway costing $500,000 has to be constructed. 60 per cent of it or $300,000 
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would be borne by the Grade Crossing Fund and the balance would be shared 
by the municipality and the railway. If the Bell Telephone Company is to 
receive payment out of the Grade Crossing Fund for the removing of the 
facilities it has placed upon the highways that will mean there will be less 
of the Grade Crossing Fund available for the work on the subway and the 
amount to be borne by the railway and the municipality would be that much 
greater and the fund would not pay any more because its contribution is at 
the maximum of $300,000. The whole of the extra amount would have to 
come from the municipality and the railway. I submit that that result would be 
very unfair and that it is a departure from what we are trying to accomplish 
by this bill in the way of relief to the municipalities and the railways of these 
very onerous expenses. 
Thank you very much. 


Mr. Carrick: I suggest, whatever the merits of this question, that there 
has been enough said to indicate that we do not know enough at this time to 
make any decision on this question and I would suggest that the minister might 
consider referring it back for a special hearing of the board or for some other 
consideration. This committee would be acting very superficially if it tried 
to come to a conclusion on it. 


Mr. HoskincG: Should it not be brought in as a private bill and submitted 
to this committee at some later date. Is it not beclouding the bill altogether 
to try to deal with it now. We are off the main object of this bill on a sideline. 
It would seem that the proper thing would be for this to be submitted either 
as a government or as a private bill and dealt with just on this particular point. 
It is only a spur of this bill. 


Hon. Mr. Marurer: Mr. Chairman, I was going to say this in connection 
with the amendment Mr. Munnoch has proposed. The first fact which impresses 
itself on my mind is that this whole subject was thoroughly discussed and 
ventilated before the Board of Transport Commissioners; its hearings were 
public. The railways were present and put forward their views and the 
municipalities had the opportunity of expressing their views in the matter and 
after hearing all who wished to make representations the board now says as 
they do, I think on page 66 of their report in the printed version: 


As the objection is not to the legislation under which the Board acts 
but to the principle which the Board follows which it may change if it 
sees fit the Board does not recommend any change in the Railway Act 
in this connection. 


So that we have here those who not only heard the submissions but who 
had the actual experience of administering -the fund say they do not in effect 
recommend any change in the Act at the present time. There is no doubt in 
my mind and I am sure Mr. Munnoch would agree with this that the amendment 
which is proposed would in effect add something new to the bill. The bill does 
not in itself change the powers and discretion of the board. It enables the 
board to use more money from the Grade Crossing Fund and I admit it may 
increase the burden which will be cast on the Bell Eat ae Company and 
similar public utilities. 

But with the exception of changes as to their powers to use more money 
out of the fund it does not change the powers and discretion of the board itself. 
What Mr. Munnoch is suggesting is that the powers of the board and their 
discretion should be governed by a new principle, that is, they should be 
governed by the same established principles of law and equity as govern the 
discretionary powers of the courts. I think the long experience with the 
Railway Act as it now stands is that it was intended that board should have 
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an absolute discretion, whereas Mr. Munnoch is asking that it should have a 
discretion which is to be modified by the principles of law and equity as in the 
case of discretionary powers by the courts. | 

The quotation which he gave rather suggests I think that in determining 
the apportionment of costs the board is not acting in a judicial capacity but 
is acting in carrying out what seems to me to be an administrative function 
and as well as I can recall it from the case which Mr. Munnoch cited his 
reference does support that view that it is not a judicial function, this apportion- 
ment of costs, but an administrative function. 


Mr. Hamitton (York West): The suggestion in itself is not an improper 
one, that some of these decisions might be subject to oa er review on a 
eidicial basis. 

Hon. Mr. Marter: I think that would be a rather Leones step as 
far as the Railway Act is concerned. 

Mr. Hami.tton (York West): It might be a “throw-back” but it need not 
necessarily be an unwise course to follow. 

Hon. Mr. MARLER: I am not denying the right of the Hon. Member to hold 
that view. All I say is that I do not subscribe to it. I think really that 
having regard to the purpose of this bill which is to enlarge the powers of 
the board with regard to the use of the grade crossing fund I personally would 
have to oppose an amendment which was intended to make the occasion of 
the presentation of this bill the opportunity of reviewing the powers of the 
board with regard to its discretion under the Act. 

I would like to add this, that under sections 36 and 38 of the Act the 
Minister of Transport in the first case and the Governor in Council in the 
second case can refer matters to the Board of Transport Commissioners for 
their consideration and if it was the view of the committee that the question 
ought to be given further consideration by the Board of Transport Commis- 
sioners I would be glad, if the committee did come to such a decision, to 
consider whether I should make such a recommendation or whether I should 
consider representing to the Governor in Council that he should make a 
representation in that sense to the Board of Transport Commissioners. I do 
not say that I undertake formally to do that unless the committee believes 
that that would be a useful step. 

The point that perhaps might disappoint Mr. Munnoch is that the very 
people to whom the question would be referred are those who have already 
considered it, and some of them considered it in a sense diverse to his interest. 
But I think that is perhaps the best and only hope I can afford him, and that 
would be if the committee wish me to do so, in which case I would either 
consider making a reference to the board myself or asking the Governor 
in Council to do so under section 38. 

Mr. BARNETT: Undoubtedly the amendment which has been proposed. by 
the representative from the Bell Telephone Company to us is beyond the scope 
of the bill as we have it so far and I am wondering whether the Hon. Minister 
feels it necessary that this committee should reach some immediate decision 
on making a suggestion to him along these lines he has been discussing or 
whether perhaps after due consideration when the matter comes back into the 
committee of the whole House that we might then be free to raise and discuss 
this matter with the minister after, as members of the committee, we Bae 
had time to give the matter some further consideration. 

Hon. Mr. MARLER: I would have no objection to that Mr. Chairman. 

Mr. MunNocH: May I make one remark in relation to the last part of the. 
board’s report in which they said they could alter this rule. We have been 
trying to get the board to vary this rule for twenty odd years and the latest 
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example of the fact that they will not depart from this rule is to be found 
in the Davenport Road crossing case at Toronto which was decided in Novem- 
ber after the board had made its report. Those who are familiar with the 
board’s report will recall that the railways stressed very strongly that the 
board should apply the benefit rule in apportioning cost and I think the counsel 
for the railways at these proceedings have referred to the Davenport case. 
The Davenport Road case came on after the board had had the benefit of the 
discussion of this benefit rule and it had made its report. It commenced its 
judgment by saying that the board had decided to proceed to allocate the 
costs of this work according to the benefit rule. 

They decided that the railways benefited and they ordered them to pay a 

contribution toward the costs measured according to the board’s judgment of 
their benefit. They found that the city of Toronto would benefit and they 
ordered the city to pay a portion according to the measure of the benefit they 
found. The Toronto Transportation Commission was found to benefit by the 
construction of this subway because they would save their present contribution 
of $6,000 a year to the annual maintenance cost of the existing protection. 
So they ordered the transportation commission to move their facilities at their 
own expense, that being the equivalent of benefit they received. But when 
it came to the Toronto Hydro Electric System the board did not find any 
benefit accruing to them or that they contributed anything to the danger. 
They simply followed this rule and said: “you, Toronto Hydro because you 
are a public utility and because of this rule will move your facilities at your 
“ own expense.” 
t is suggested that perhaps this amendment goes a little beyond the scope 
of the bill. Might I respectfully submit that the Supreme Court has said that 
when it is a question of how the board is going to exercise its discretion it is 
a matter for parliament. Parliament apparently intends to entrust to the 
board the vast sum of $5 million a year towards these works. The railways 
appear—they want to get all of that they can. My friend Mr. Spence stands 
up and opposes the telephone company getting any contributions. Now if the 
benefit of the rule is going to apply to the railways and to the municipalities 
why should it not apply to the telephone company? That, gentlemen, is just 
fair justice. 

Mr. HeERRIDGE: Mr. Chairman I have been thinking this thing over and I 
have listened to witnesses telling the committee that this is chargeable to 
operations for the year... 

Mr. MunnocuH: Capital costs. 

Mr. HERRIDGE: I can see that, Mr. Munnoch. I suggest that the witness is 
making his representations to the wrong committee. I think it would be quite ° 
reasonable to allow the Bell Telephone Company which has to incur this 
expense—which relates rather to maintenance than to an extension of their 
facilities—to receive some consideration so far as income taxation is concerned. 

Mr. MunnocH: Sir, may I correct you? It is not an extension of our 
facilities we are talking about. What we have to do is to take the facilities 
we have got out of the way and put them back some place else. We do not 
want maintenance costs. We can look after our maintenance needs ourselves. 
We are not like the railways who come asking for a contribution to the cost of 
maintenance. We are ready to do it ourselves. 

Mr. Hosk1inc: What effect would this rule have on the power of the 
transport commissioners having a right to say to a municipality: “you must 
allow these people to put this line on the street whether you want it or not”? 
Does the municipality if this is passed have the right to sue the Board of 
Transport Commissioners for exceeding the law? It seems to me that it curbs 


_. their power quite a bit once you say that they have to obey the laws of this 
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country. I am not a lawyer, but I was wondering what effect that would have 
on the Board of Transport Commissioners, saying to the municipality: “you 
must allow them to go there.” Would this curb it? And if it did, would the 
telephone people want that done? 

Hon. Mr. MARLER: I can understand that if they are given free lance, it 
later becomes rather heavy perhaps for those in the business of giving a future 
consent, and they might be a little more difficult to persuade: 

Mr. HamiItTon (York West): Is anybody prepared to move this amend- 
ment, or are we in order in discussing it unless somebody moves it? 

Mr. GREEN: Mr. Chairman, I understood when the committee rose at 
6.00 o’clock that we were merely to finish hearing the witness, and that next 
week the committee would go about making its report. There are different 
points to discuss while we are dealing with the report. 

The CHAIRMAN: No. THat was not understood. 

Mr. GREEN: I suggest if there are no more witnesses to be heard, that the 
committee should now adjourn and proceed next week. 

The CHAIRMAN: Why not carry on tonight until 10.00 o’clock and get as 
far as we can? 

Mr. GREEN: We have other obligations; and that was the understanding at 
6.00 o’clock. 

The CHAIRMAN: No, it was not the understanding. 

Mr. GREEN: I pointed out at that time that I did not think it was fair to 
try to rush through the final dealings with this question. 

The CHAIRMAN: I asked the committee if we should not meet at 8.00 o’clock 
tonight. ; 

Mr. NICHOLSON: Mr.. Chairman, my understanding was that we would 
finish in about ten minutes. We have been here since 10.30 this morning, and 
to accommodate the minister who could not be here tomorrow morning or 
tomorrow afternoon I understood clearly that we would finish it in about ten 
or fifteen minutes tonight. I think we should do justice to these several pro- 
posals which are before us, and I think it would be most improper to try to 
rush through this matter. 

The CHAIRMAN: We are not rushing through it. We have had three sittings 
on it. 

Mr. NICHOLSON: If we are finished with the witness, I move that the com- 
mittee now adjourn. 

Mr. CAveERS: If it is the wish of the committee to deal with the motion, I 
shall move the motion in order to have it dealt with. 

Mr. LANGLoIS (Gaspe): There is a motion for adjournment. 

Mr. CARRICK: I would like to have some expression of opinion by the chair- 
‘man on the matter. 

The CHAIRMAN: My opinion is that we should sit until 10:00 o’clock. We 


would be sitting in the House until 10:00 o’clock anyway, and if we do some © 


work tonight or until 10:00 o’clock I think it would help us out in finishing the 
bill at a later date. 


Mr. CARRICK: Would the minister be sure that he would be available next 
week? 


Mr. GREEN: This bill brings up some very far reaching questions and we 
have had important evidence given today which should be considered. Part of 


it was given when there were comparatively few members here. There has © 


also been a suggestion made with regard to the penalty clause which I hope the 
minister himself will consider over the weekend because there was a very strong 
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argument made by both railways in favour of this penalty clause being written 
into the Act. Therefore I would suggest that if the committee is to do proper 
work we should not be asked to sit three times a day and rush this thing through 
in one day. We started at 10:30 o’clock this morning and we sat from 10:30 
until 1:00 o’clock, and again from 3:30 until 6:00 o’clock; and now I suggest 
it is making it a little thick when we are expected to sit again from 8 until 
10:00 o’clock and to reach a final conclusion on these matters under those 
conditions, especially when I was given to understand yesterday or the day 
before that the committee would only sit this morning, and then we would sit 
again tomorrow morning. 
The CHAIRMAN: Let us adjourn then until the call of the chair. 


May 10, 1955. 
10.30 a.m. 


The CHAIRMAN: Gentlemen we have a quorum. We are on Bill No. 259 
an Act to amend the Railway Act. Are there any questions which members 
of the committee would like to ask the Hon. Minister or the officers? 


If not we will go on to clause 1. 


Mr. GREEN: Now that we have finished with the evidence, I have just 
one suggestion to make with regard to the bill. I may say I was very much 
impressed by a request which was made by the two railways for an amend- 
ment to the Railway Act which would provide a penalty against people who 
disregard signs, signals or other protective devices which have been erected 
pursuant to order of the Board Transport Commission. They were united in 
their request for this amendment. and it did seem to me that such an amend- 
ment would be right in line with the purposes of the grade crossing fund itself, 
which is to prevent accidents. Those railway officers are the ones who know 
from practical experience what could be done to cut down the number of 
accidents—not only fatal accidents but accidents in which people are injured 
and also accidents which result in property damage. 

I do not believe they would have made those recommendations without 
having given the matter very serious consideration and it does seem to me that 
this is a sensible suggestion. They say that at the present time it is very 
difficult to obtain a conviction under the different provincial highway laws in 
cases where a person disregards these railway signals. There was some sugges- 
tion that the provinces should amend their own laws to meet this situation, but 
as practical men we all know that by the time ten provinces have passed 
measures to deal with this situation we shall all be dead. You would have ten 
different laws and you would completely lose the effect of having one uniform 
law from coast to coast providing that if. a person disregards a signal—and 
not a signal which the railway companies put up themselves, but a signal 
authorized by the Board of Transport Commissioners—then a penalty will be 
imposed, and I can see no objection to having a provision of that kind written 
into the Act. 

The railways are asking that it should ie in the form of an additional 
subsection to section 416 of the Railway Act and that section as I read it 
provides for a penalty where a person walks across a railway crossing when 
there is a nearby footbridge over the track. That is a penalty already provided 
under the Railway Act, and I suppose that there are only a limited number 
of cases where such circumstances would arise. But the amendment they now 
propose would meet conditions which are far more widely encountered. I 
therefore hope that the committee will recommend that an amendment of this 


type should be written into our law. The railways would then be in a position 


to announce that there was such a measure on the statute book and to prosecute 
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anybody who broke it. Members will notice that the amendment covers vehicles 
and foot passengers. Certainly at the present time there is no regulation under 
which a person who climbs over a gate and walks onto a railway track can be 
punished. The proposed clause would meet such a situation, as well as the 
failure of a driver to pay attention to a signal. 

I do not think that there is any need for me to go further in discussing this 
matter. Members have had the problem very thoroughly explained and I think 
that everybody is in a position to have formed his own opinion as to whether 
this request by the railways is sound. For my part I would just like to go on 
record as indicating that I think it is a very reasonable suggestion, and I hope 
the amendment can be written into the Act. , 

Mr. LEBOE: There are, I think, some problems which we must look into in 
connection with this question. One of them concerns the case where a railway 
station has a crossing within a very short distance—possibly half a mile or one 
third of a mile away. Occasionally you will find that when a switch engine is 
operating there may be a block signal within that area although there is no 
intention on the part of the driver of that locomotive to go across that crossing 
for a considerable time, possibly not for half an hour. The signal, however, 
would be operating at all times while the switch engine was working in the 
area. If you cut down the distance between the signal and the contact, how- 
ever, you may very well be doing so-at the cost of endangering the lives of 
passengers in fast trains which may be going through at sixty miles an hour. 
I do not know how a railway company can take care of both of these circum- 
stances unless their signals are manually operated. 

Yesterday, for example, as I drove up to a crossing there was a switch — 
engine operating at a small station nearby, and the signals kept going back 
and forth; the warning light was flashing on and off but people were driving 
over the crossing in both directions because there was no locomotive within > 
half a mile of that crossing, despite the fact that the signals were working. No 
train would be passing over the crossing for, maybe, ten or fifteen minutes, and 
if a regulation to make stopping compulsory were rigidly enforced, you would 
have a file of traffic held up for no reason. I think the whole matter would’ 
be left in the air unless we heard something more specific about this suggestion 
than we have today. | 

Hon. Mr. MARLER: So far as I am concerned I entirely share the views 
which Mr. Green holds about the desirability of cutting down highway 
accidents, and I am perfectly sure that if the committee were being asked to 
vote for or against highway accidents we would be unanimous in saying that 
we thought: anything ought to be done to reduce the possibility of 
accidents so far as this is possible. However, the point which I would 
like to emphasize is that the subject matter of what we are discussing— 
and I take it that we are considering, although it does not seem to be 
before the committee the amendment proposed to provide a penalty for dis- 
regarding any signs, signals or other protective devices installed at a railway 
crossing—lI cannot help remembering the fact that this whole subject was dis- 
cussed before the Board of Transport Commissioners, and they said in their 
report at page 69 in the’ printed version: 

Other suggestions more closely allied to motor véhicle operation, 
including those of an educational nature respecting public observance of 
grade crossing signs and protective devices, compulsory speed reduction 
and compulsory stopping of vehicles under certain conditions, and the 
strict enforcement of prescribed highway safety regulations were placed 
before us. 

These are matters not within the jurisdiction of the board but — 
nevertheless they are of interest to the board and might usefully meet 
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with the attention of the provincial committees herein elsewhere sug- 
gested, as they constitute a part of the overall problem of highway 
accidents concerning which there is a rapidly mounting national 
awareness. 


In other words, the Board of Transport Commissioners thought that this 
was a subject properly for highway legislation and not for an amendment to 
the Railway Act. I think the fact that they did not recommend a specific 
amendment to the Railway Act is a very conclusive indication that the Board 
which administers the Grade Crossing Fund and has to do with these grade 
crossings generally did not believe that it was appropriate to put this in the 
Railway Act. 

Since the committee met the other day I asked my department to look into 
the matter of provincial legislation. I shall now give you two examples. 

First of all, I shall cite the Nova Scotia legislation which is section 117 of 
the Motor Vehicles Act, c. 184, R.S.N.S., 1954 and which reads as follows: 


117. Whenever a person driving a vehicle approaches a highway and 
railway grade crossing and a clearly visible or positive signal gives 
warning of the immediate approach of a railway engine, train or car, it 
shall be an offence for the driver of the vehicle to fail to stop the vehicle 
before traversing such grade crossing. 


Mr. NIcHOLSON: Is there a penalty attached to such a violation? 


Hon. Mr. Maruer: I have not read all the Nova Scotia legislation, but I 
have yet to see a motor vehicle act which did not contain a clause which said 
that whoever violated the provisions of the section—or violated the provisions 
—and it enumerates a number of them—is liable to a penalty of so many 
dollars, or in default of payment, to imprisonment. 


Mr. JOHNSTON (Bow River): Upon conviction. 


Hon. Mr. MARLER: I suppose it is only upon conviction that they would be 
liable to the fine or penalty. So, in generally all motor vehicle legislation 
there are teeth in the Act, and it is not just the expression of pious hopes that 
somebody will stop at a certain crossing or place, and if he does not so stop, 
there will be penalty. I take it that all legislation of that kind contains teeth 
of some kind, and I do not think it is necessary to go further into the Nova 
Scotia legislation, other than to say that such legislation probably does 
provide a penalty for this offence. I think we can take it that there are none 
of these offences spelled out for which there is no penalty. 

When we come to the British Columbia legislation, we find that it is 
section 60 paragraph (2) of the Motor Vehicles Act, Chapter 227, R.S.B.C., 
1948 and it reads as follows: 


| (2) Every person driving or operating a motor-vehicle upon any 
highway approaching a grade crossing of an intersecting railway at 
which is erected an automatic electric bell and warning device of the 
wig-wag or flashing light type shall, if the bell is ringing or the warning 
device is in operation, stop the motor-vehicle and shall not enter upon 
or cross the railway while the bell is ringing or the warning device 
is in operation. 


So there is another example, making two provinces which have legislated 
specifically on this subject. 

According to my information Manitoba and Saskatchewan have provisions 
somewhat similar to British Columbia. Quebec has a limit of twenty miles 
an hour at level crossings. I can well remember the time when the statute 
required all motor vehicles to stop at railroad crossings. I can well remember 
the first year. People stopped. But the next year, fewer people stopped; and 
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in many places now no one stops. But I have not given these examples to 
show the wisdom of the legislation. I merely give them to show that here 
is a field which is properly a provincial one and that it is occupied by a 
number of provinces. 

I would be most hesitant, speaking for the government, to accept an 
amendment by which we were going to incorporate what is in effect highway 
legislation into the Railway Act. I hope the committee will not consider 
adopting this amendment which, as I have said earlier, has already been the 
subject of discussion before the Board of Transport Commissioners. In making 
the suggestion that the committee do not adopt it, I do not want to disagree 
with what Mr. Green said earlier, or what must be in the minds of everybody 
here, namely that we all want to see railway grade crossing accidents cut 
down. But I think we should all recognize that this is a matter of highway 
legislation, and that if we want to carry our convictions further we should 
ask the other provincial legislatures whether they do not hold the view that 
they should adopt the type of legislation which is suggested by this amendment. 
As I said the other day, it would seem to be rather seductive to say: 
‘Jet us have one statute which seems to apply throughout,” because it is easy 
to adopt it, but I feel that if parliament did so, it would be dealing with what 
seems to be pretty clearly a matter of provincial jurisdiction. 

Mr. JOHNSTON (Bow River): Would it not raise a constitutional question 
as well? 

Hon. Mr. MarLER: I would not try to persuade the committee about the 
constitutional aspects of it. I suppose that unless you adopt it, you would 
find some difficulty in getting the constitutionality of it cleared up. 

Mr. CAMPBELL: We are dealing with protective devices. There are many 
thousands of railway crossings all over the country which have no protective 
‘devices at all. I was caught myself on some of those highways which are not 
used too much, and found myself on a railway crossing before I realized it 
was there. I am thinking of two different things which could be done: one 
is, could not the railways put a large red reflector at each crossing? It would 
not cost very much, and it would be a protection—because the only protection 
which the public now has are these big crosses at the railway crossings marked 
on the back, a certain number of feet away from the railway crossing; and 
at night especially it is very hard to see them. Sometimes you get by before 
you see them. 

Another suggestion—and probably this would come under provincial 
jurisdiction—is that the highway be widened at each side of the crossing, and 
that little islands be put in there with red reflectors and stop signs. Those 
are just two suggestions to which I draw the attention of the committee, and 
which I think are worthy of consideration. 

Mr. JOHNSTON (Bow River): I agree with what the minister said a moment 
ago about our being concerned with the number of accidents at railway 
crossing. When a question of this nature arises my mind goes back 
to a few years ago when a man named Murphy, I think it was, came forward 
with a device for the protection of railway crossings. He showed it to us 
here in the House, and I think we arranged for a demonstration unit to be 
set up in Westboro, and some of the members of the House inspected it, as 
well as some of the representatives of the railways. I do not know if any of 
the Board of Transport Commissioners inspected it or not; but it was a device 
which had not only flashing lights on it, but it ran a barrier across the road. 

That was a device that had not only a flashing light, but a device that 
ran a barrier across the road and that barrier was in the form of coil cables 
that hung down across the road. I thought that was a rather ingenious affair. _ 
I do not know what the cost would be and I did not hear the railways nor a 
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the government give any suggestion about it, but I have often wondered what 
became of it. It seems to me something like that would be a great improvement 
for railway crossings. On many occasions when people travel across railway 
tracks they do not hear the sound of the bell and they do not see the light 
due to poor visibility or a heavy wind, and accidents occur. If we had some 
sort of device where in addition to the bell and the light there was a barrier 
that ran across the road, it would be a great assistance. I am not going to 
argue the price at the moment because I think that is a matter that can be 
decided on later; after all, $1,000 or $2,000 should not be compared at all with 
a human life. I wonder if there is anyone on the committee, in the railway 
department, or the government who can tell us what happened to the device 
that was exhibited here in Ottawa several years ago 

Mr. HAHN: Mr. Chairman, it was not my intention to speak too much 
about this, but Mr. Johnston has raised the question of a barrier to stop cars 
from crossing these particular railway crossings. I should like to draw his 
attention to the fact that barriers are not going to stop people or automobiles 
necessarily. I have known cases—and I am satisfied that those of you who 
have lived in cities for any length of time know cases—where cars have 
driven right through the barriers. That is not the answer to it. As far as 
I. am concerned, I would concur wholeheartedly with what the minister has 
said. I think the responsibility rests with the warning devices. They should 
be far enough from the railway track to let people know that they are 
approaching a railway crossing and that they must slow down. Despite these 
approach signs people will still be killed; they are not careful enough, and 
it is a matter of education from the provincial point of view. We must learn Y 
take the responsibility in that way. 

I would very much like to see underpasses and overpasses. That would 
be the final answer to the question and it will possibly come in time. At the 
present time, however, I can see no possibility of stopping all of these accidents; 
no matter how many barriers, lights or bells we install, we will still have 
accidents. 

It might be an encouragement to the Board of Railway Commissioners if 
we proposed to send representations in the form of a letter to the various 
provinces drawing to their attention the need for more adequate signals showing 
the approach to railway crossings, and asking them if it would be possible 
to have the roads run parallel to the crossing rather than to have so many level 
horizontal crossings. 

Mr. JOHNSTON (Bow River): It is not a case of education. If anyone knew 
a train was coming, and did not stop, I think he would be pretty doggone 
stupid. It is not a case of education—people do not want to be killed—it is 
a case of putting up a device they can recognize. If my memory serves me 
correctly, I believe a cabinet minister of this government was nearly killed in 
that way recently. I know that I have crossed railway crossings in storms and 
I could not hear the bell nor see any light. It is not a case of education. What 
T am concerned with is what happened to the device which was on exhibition 
in Ottawa, and I would like to know something about the construction and 
the price of it. | 

Mr. NricHouson: In spite of what the minister said, I still feel there is a 
great deal of merit in having this amendment made law. While the provinces 
might have the jurisdiction, apparently some of them are not too sure of it. 
When we discussed this matter, I had the Saskatchewan Act, and where it 
is set out in the Act, that the provincial authorities have the right to put up 
signs there was no penalty which I could find for anyone who disregarded 


the signs. 
— 57382—64 


114 STANDING COMMITTEE | 


I think it is a matter of concern indeed. If people run into railway trains, 
not only the people in the car might lose their lives, but frequently members 
of the train crew lose their lives as a result of these train-automobile crashes. 
I think if the car driver could come to a stop before running into a train, that 
the loss of live would not be as great. I think for a few years we should try 
having this $25 penalty levied against anyone who disregards a red light or 
a stop sign. 

In our province of Saskatchewan, as I mentioned the other day, stop signs 
are erected at crossings where people have been killed. I was under the 
impression that anyone who disregarded the stop signs was liable to a penalty, 
but I cannot find any reference to a penalty in the Act. On the main line of 
both the C.N.R. and the C.P.R. in the province of Saskatchewan, I understand 
there are stop signs and people in trucks or buses or cars are supposed to come 
to a stop, but as far as I can find out, there is no penalty in Saskatchewan 
for driving through and ignoring these signs. I think there would be a value 
in enforcing a penalty for a few years. 

Mr. Haun: Possibly Mr. Nicholson could answer this question. Does he 
know whether or not there is legislation in Saskatchewan requiring trucks and 
buses to stop at crossings? 

Mr. NicHOLSON: Yes, for trucks and buses. 

Mr. Haun: Is there any penalty attached for that? 

Mr. NICHOLSON: Yes, but not for cars. 

Mr. Haun: Why not recommend that they include cars and attach a penalty 
as well rather than our legislating for the dominion in this one respect which 
we have no right to do constitutionally, I would say. 

Mr. Carrick: Mr. Chairman, I do not think we should let this reeommenda- 
tion die in this committee. The problem has been given a lot of consideration 
by the railways and the Board ‘of Transport Commissioners, and this committee. 
I do not think the benefit of this should be lost. If this committee decided it 
would be inappropriate to enact a reeommendation by federal legislation, what 
would be the proper channel through which to pass on this recommendation 
to the proper departments of the provinces which do not have specific legisla- 
tion on this subject? Perhaps the minister could tell us what would be the 
proper channel of communication. 

Hon. Mr. MarRueErR: I suppose one would be viclined to write to the provincial 
ministers of highways and draw their attention to any general recommendation 
which this committee had formulated. 

Mr. WESELAK: We could send them .a copy of the record along with it. 

Mr. Carrick: I was thinking there is a delicate balance between the 
dominion and the provinces, because there is no doubt that this is a matter 
under the exclusive jurisdiction of the provinces as long as the dominion has 
not legislated upon it. I was wondering if the appropriate channel would be 
the Department of Justice? We could let that department decide what would 
be the best course to follow. 

The CHAIRMAN: It looks to me as if the federal government had nothing 
to do with this. Railway crossings are a provincial concern. 

Mr. CARRICK: I think, sir, with respect, if the dominion government did 
legislate on it, it would be proper and valid legislation which would supersede 
any provincial legislation, but I think the main question is the desirability of 
not doing that if it can be avoided. That is why I was suggesting that perhaps 
the proper thing to do would be to pass on this recommendation to the appro- 
priate department of the provinces with the benefit, as far as possible, of the 
consideration that has been given to it. 
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The CHAIRMAN: I think probably a copy of this evidence could be sent to 
the ministers of the department of highways in the different provinces. 

Mr. WESELAK: I think any federal legislation that might have the tendency 
to override provincial legislation, if it is not necessary, is bad law; because you 
can get into a situation where a charge is laid under a provincial law, and you 
get a ultra vires, and the case is thrown out of court. I think it complicates 
the situation. | 

Mr. JOHNSTON (Bow River): I would like to hear from the minister on 
this subject. 

Hon. Mr. MARLER: The subject of these protective devices was actually 
considered in the hearings before the Board of Transport Commissioners, and 
a number of suggestions were made to them. But I do not really think that 
it is within the scope of the bill to discuss various kinds of protection devices 
which could be used. Quite frankly, there is no change in the Grade Crossing 
Fund purpose. It is merely a question of the application of the money, and I 
do not really think that questions concerning the character of the devices them- 
selves are part of the legislation with which we are dealing. 

Mr. JOHNSTON (Bow River): Are there any officials of the government or 
of the Board of Transport Commissioners present who investigated the device 
to which I referred? 

Mr. KELLs HALL (Special Engineer, Board of Transport Commissioners) : 
I was Director of Engineering at the time when Murphy’s device or invention 
came before the Board. It was my duty to go out and inspect it along with our 
Signals Engineer who at that time was one of the best signal men in the 
country. The thing was investigated by our engineering department very, 
very fully, and after all the features were considered, the Board was of the 
opinion that it did not compare either in price or merit with the signal apparatus 
which we were installing regularly at that time. At that time we were using 
the bell and the wigwag with gates. But since then automatic gates have 
become more common and they are conceded to be the very last thing in 
protection, particularly at mainline double crossings. 

Mr. JOHNSTON (Bow River): And they are using them more and more? 

Mr. :Hatn? ‘Yes. 

Mr. JOHNSTON (Bow River): If you investigated it and found that to be 
true, then that is that! 

Mr. Hatu: Yes. We investigated it very thoroughly. The railway signal 
men investigated it too, and the final result was that there was no merit in it. 
Over the last twenty years we have had hundreds of applications for things of: 
this type, none of which had the merit of those which are now installed—or 
at least, we did not think that they had. 


The CHAIRMAN: Shall clause 1 carry? 
Carried. 


Shall clause 2 carry? 

’ Mr. BarRNEtTT: I am interested in learning what disposition was made of 
the suggestion to take some concrete steps in respect to the amendment which 
has been proposed, or in respect to some legislation covering the sort of thing 
which is covered in this amendment? 

The CHAIRMAN: That would be dealt with in the matters which will come 
up at the end of the bill. 
Shall clause 2 carry? 


Carried. 
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Shall clause 3 carry? 
Carried. 


Mr. Haun: Mr. Chairman, I would like to recommend that this committee, 
if possible, submit its findings or recommendations to the various provincial 
governments for their consideration of this problem of making it an offence 
for individuals who do not stop at proper signals on the railway. y 

The CHAIRMAN: Will that be satisfactory? 5 

Hon. Mr. MaruerR: I think that would be most satisfactory. Perhaps the 
chairman might draft some form of recommendation. I have it in mind that 
it might be desirable to ask the Minister of Highways of each province to 
consider how far the existing provincial legislation would attain the objective 
which the committee has in mind, which is that highway vehicles should not 
cross railways disregarding signs, signals or other protective devices which 
have been provided for the protection of the public. 

Mr. GREEN: Perhaps it would be more practical to send this proposed 
amendment to the provinces and ask them for their opinions on it. They may’ 
have no objection. 

Mr. Carrick: Would it be satisfactory to leave it with the minister? 

Mr. HERRIDGE: I think the suggestion of the minister should be put into 
effect. 

The CHAIRMAN: Is it agreed that the following amendment be sent out to 
the Ministers of Highways of the different provinces: — 

Section 416 of the said Act is amended by adding thereto the following 
subsection: 

(2) Any person who, in using any highway crossing at rail level 
for the purpose of passing on foot or in any vehicle along such highway 
across the railway, disregards signs, signals, or other protective devices 
erected or otherwise provided by the Company pursuant to Order of 
the Board, is lable, on summary conviction, to a penalty not exceeding 
twenty-five dollars. 


Mr. JOHNSTON (Bow River): With an explanatory letter. 
The CHAIRMAN: Is it agreed? 
Carried. 


The CLERK OF THE COMMITTEE: There is another proposed amendment 
which was submitted at our last meeting. I believe most of you have copies 
of it. It is rather extensive and it reads as follows: 


PROPOSED AMENDMENT TO BILL 259 


Subsection (1) of Section 260 of the said Act is repealed and the following 
substituted therefor: 


(1) Where a railway is already constructed upon, along or across 
any highway, the Board may, of its own motion, or upon complaint or 
application, by or on behalf of the Crown, or any municipal or other 
corporation, or any person aggrieved, order the company to submit to 
the Board, within a specified time, a plan and profile of such portion 
of the railway, and may cause inspection of such portion, and may 
inquire into and determine all matters and things in respect of such 
portion, and the crossing, if any, and may make such order as to the 
protection, safety and convenience of the public as it deems expedient, 
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or may order that the railway be carried over, under or along the 
highway, or that the highway be carried over, under or along the rail- 
way, or that the railway or highway be temporarily or permanently 
diverted, or that the crossing, if any, be temporarily or permanently 
closed, and that such other work be executed, watchmen or other persons 
employed, or measures taken as under the circumstances appear to the 
Board best adapted to remove or diminish the danger or obstruction 
in the opinion of the Board arising or likely to arise in respect of such 
portion or crossing, if any, or any other crossing directly or indirectly 
affected. 


Mr. WESELAK: Is the effect of this amendment only that the Board could 
close crossings without obtaining permission of the local municipality? 


Hon. Mr. MARLER: I think that is the significance of the proposed amend- 
ment, and I would like to say to the committee that my understanding is that 
the Board already has quite extensive power with regard to the closing of exist- 
ing crossings. Its practice has been not to close existing crossings without 
obtaining the concurrence of the municipality concerned, or without providing 
for a grade separation. This amendment would seem to put in the hands of the 
Board such power and authority, regardless of the views of the municipality— 
and for my part I must say I would be hesitant to subscribe to what might seem 
to be a rather arbitrary power to be given to the Board. 

Mr. WESELAK: The municipality has the responsibility of allowing people 
on their roadways and right-of-ways. 

Hon. Mr. MARLER: Yes. 

Mr. WESELAK: I think they are closer to the thing than would be provided 
for in an amendment like this, and that such an amendment should be seriously 
considered before their powers are encroached upon. 

Mr. JOHNSTON (Bow River): Whose amendment is this? 

The CHAIRMAN: It was offered by Mr. Spence of the Canadian Pacific 
Railway. 

Mr. GREEN: No, both of those amendments are from the Canadian National 
Railways. 

Mr. HAHN: I think as the minister does in this matter. I would not like to 
see the power of the municipalities taken from them. This is just another 
means of refusing them the right to indicate whether or not a rail crossing 


should be eliminated. If there is existing legislation which does empower the 


Board of Transport Commissioners in consultation with a municipal body to 
close a present crossing, if they deem it desirable, then I see no reason that 
the municipality should be deprived of the privilege of making such repre- 
sentations to the Board. This would make it mandatory at the Board’s sug- 
gestion to close a crossing merely at their particular say so, and I could not 
concur with the amendment. 

Mr. Carrick: May I ask a question of Mr. Kerr. I was a little confused by 
the evidence on this point. My understanding was that at the present time if 
the municipality concurs, the Board will make an order that crossings of the 
kind dealt with her, be closed. Is that correct? 

Mr. R. Kerr, Q.C. (Law Branch, Board of Transport Commissioners): 
That’s right. There is a great measure of cooperation between the Board and 
the municipalities to achieve not only protection at crossings, but to have regard 
to the wishes of the municipality as to the closing. 

Mr. Carrick: That would seem to indicate that while they consider that 


- they now have the power to make such an order without the concurrence of 
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the municipality, they would not make it. Therefore it is hard to see just what 
would be gained by including this submission. 


Mr. Kerr: If the municipality wants to close a road, it may close that road 
right up to the railway right-of-way. That comes within its own jurisdiction. 
It can stop traffic from going over the railway if it wishes to do so. But what 
Mr. Macdougall had in mind was a case of several crossings which were close 
to each other. He probably felt that one crossing would do instead of two or 
three, and that notwithstanding that the municipality might want to have the 
three crossings left open, the Board should be able to say: “We shall close two 
of these crossings, and we leave you with the third.”’ 

Mr. CarRRIcK: They seem to be able to do that now, although they may not 
desire to exercise such jurisdiction. 


Mr. Kerr: The powers of the Board are found in section 260 in that respect. 
Generally the Board is called upon to exercise its power in the case of protec- 
tion. It is not called upon to exercise its power solely in the case of a closing. 
There has to be protection at some existing crossing; and if the Board exercises 
its power under that section, it either puts in protection at that crossing, if it 
feels that it is necessary, or it authorizes a grade separation. It can substitute 
some other crossing for the one in question. 

Hon. Mr. Maruer: Perhaps a grade separation may be a substitute for a 
crossing. 

Mr. Kerr: That is right. 


Mr. LAvicNE: I do not think we should take any power away from the 

municipalities. Otherwise in the near future we will have the railways dictat- 
ing to the municipalities; and we will find them saying to municipalities which 
are close to the railway: “We will have only one Tal Way, CLOSSINE and you will 
have to go twenty miles in order to cross another one.’ 
I do not believe that is right. I believe that the municipality should retain 
its power to say: ‘‘We are going to close this road.” If you have development 
on both sides of the railways and if the railway says: “We are going to cut 
off this area,” then those people will have to travel for miles in order to cross 
the railway track. I do not believe that would be adequate. I do not believe 
that the power should be granted to the railways to do such a thing. 

Mr. BARNETT: I have one question. I would like to have clarified the 

procedure which is set forth at present. Do I understand that at the present 
time if a railway approaches the Board with a request that a certain crossing 
be closed because it is no longer useful or necessary, and that it adds a certain 
hazard, that on the request of the railway concerned the Board would take 
the initiative and instigate the closing of that crossing; and if no serious 
objection were lodged to it, that the Board would then order that the crossing 
be closed. Is that the normal procedure today? 
Mr. KERR: Well, sir, if nothing is involved except the closing of the crossing, 
it is not a question of protecting that crossing; and if it is desired that the 
crossing be closed, the railways usually take up the matter with the municipality 
and try to arrange for the municipality and the railways to act jointly to close 
the crossing; and if it goes before the Board, the Board’s powers—as the Board 
has interpreted the section—can only be éxerciced by the Board to close the 
crossing where some alternative crossing is provided. 

Mr. BARNETT: In the case which you have mentioned, in which the railway 
might be concerned over the number of crossings which are close together, 
does the Board interpret that part of the present section which says that the 
highway shall be carried over, under, or along the railway to mean that they 
could in fact say that the road must go along the railway to a certain main 
crossing, so that you would not have one at every block in an urban area? 
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Mr. Kerr: I do not know if the Board has interpreted those words you 
have used particularly; but looking at the section as a whole it has held that 
the Board cannot close a crossing without providing alternative protection, 
if the municipality objects to the closing. Where the municipality is willing 
to close, then no question arises. The railway shuts off the traffic within the 
limits of its own right-of-way, and the highway authority exercises its own 
jurisdiction. 

Mr. BARNETT: Have there been many occasions in recent years when any 
serious differences of opinion have arisen as between the railways and the 
municipalities over this question of closing or not closing a crossing? 

Mr. Kerr: I have only been with the Board for a very few years and I 
have no knowledge of them in any time. Perhaps Mr. Hall could say a word 
on the subject as to what it was like before I came with the Board. 

Mr. HALL: No. I think generally there has been agreement. The Board 
does not ask for the closing of a crossing unless it is satisfied that it is in the 
public interest to do so. In no case have we had—that I can recall—any great 
difficulty. Of course, the Board always holds, in cases of protection, the 
power of saying: ‘“‘We have the money to do it and we are prepared to support 
this thing if certain things are done.” And as a rule, with the power which we 
have through the Grade Crossing Fund, everybody is ready to cooperate with 
us. I do not mean to say that the Board uses the big stick; but we can say, 
if the municipality does not want the crossing closed, ‘‘if we do not close the 
crossing, we might assist you in other things which you want to do.” 

Mr. BARNETT: The Board uses the Grade Crossing Fund as a carrot? 

Mr. HALL: It certainly does, with good judgment and common sense. 

The CHAIRMAN: Gentlemen, there is another amendment before the com- 
mittee which I shall now ask the clerk of the committee to read. 

The CLERK OF THE COMMITTEE: 


Section 39 of said Act is amended by adding the following subsection 
thereto: 


(3) In exercising its powers under subsection 2 of this section 39 
and under section 262, the Board shall be governed by the same estab- 
lished principles of law and equity as govern the exercise of discre- 
tionary powers by the Courts, and shall not follow any precedents 
established by it in respect of the exercise of such powers prior to the 
enactment of this subsection. 


Mr. JOHNSTON (Bow River): Who submitted this one? 

The CHAIRMAN: It was submitted by Mr. Munnoch. Are there any 
questions? 

Mr. HERRIDGE: Might we have an explanation of what the amendment 
means? 

The CHAIRMAN: That was gone into quite fully the other day when Mr. 
Munnoch was here. 

Mr. HERRIDGE: That may he but some of us could not be here the other 
day. We were on other committees. 

The CHAIRMAN: The Bell Telephone Company want to be compensated 
for the work which they do in regard to level crossings. 

Mr. Carrick: I think the witness explained that where there is work done 
which is deemed to be for the benefit of the railways and for the public safety, 
then the Board of Transport Commissioners will allow an amount to cover the 
expenses of the Bell Telephone Company in moving its equipment to be 
apportioned, as it does between the railways and the municipalities; but where 
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an application is made to do work which is pro bono publico or in the interests 
of public safety, then the Board of Transport Commissioners has taken the 
position that it will not order any payment in favour of the Bell Telephone 
Company; and this amendment is designed to avoid the precedent which has 
been set by the Board of Transport Commissioners to enable it, in that latter 
case, to impose a portion of those charges or the whole of the charges upon 
the municipality and the railway, and to authorize a payment out of the 
Grade Crossing Fund. 

Mr. WESELAK: The telephone company would share in the gross amount 
available? 

Mr. Carrick: Yes, and it would be applicable to all public utility com- 
panies. 

Hon. Mr. Maruer: Mr. Chairman, I must say that I have a certain sympathy 
with the position of the Bell Telephone Company as represented to me. It 
seems to be a fact that in no case that Mr. Munnoch could think of, has the 
Bell Telephone Company received any compensation when it was required to 
move its facilities from an existing site to a new one. That may be of course 
because the cases in which the issue has presented itself have been cases in 
which the commissioners felt that the whole cost should be borne by the 
telephone company. I can see that it might be possible that the Bell Telephone 
Company or some other public utility company should receive compensation 
and I fully believe that the Railway Act as it is now drafted gives the com- 
missioners the full power to determine how those costs should be paid. I think 
perhaps what Mr. Munnoch covered is that in no case have the commissioners 
found circumstances in which they thought the telephone company should be 
compensated for the cost of moving. 


Mr. JOHNSTON (Bow River): This would not alter it, would it? 


Hon. Mr. MarueEr: With regard to the amendment, I think that in an effort 
to alter the present state of affairs, Mr. Munnoch has gone much further than 
is necessary for him to go in order to obtain what he considers would be 
‘justice for his company. 

In fact, under the amendment which he proposed the discretion of the 
Board would be severely limited; whereas up to the present, it has been an 
absolute discretion. I think the Board needs absolute discretion to deal with 
what I consider to be an administrative matter rather than a legal question or a 
juridical matter. Consequently I would be opposed to the amendment which 
Mr. Munnoch suggested. 

However, I would like to say to the committee that I have thought further 
about the question since the committee met last week and I am quite prepared 
to accept the responsibility of asking the Board to re-examine in the light of 
present day conditions the principles which should apply to the removal of 
the facilities of public utilities in connection with grade separation projects. 
As Mr. Munnoch said the other day, the question was considered by the Board 
in 1932. But I think we are all agreed that a lot has happened since 1932 and 
perhaps our thinking in regard to the matter has evolved since that time. 

I do feel that the committee would be doing justice to the Bell Telephone 
Company and other similarily placed utility companies if I, as Minister of 
Transport, were to ask the Board to reconsider the whole matter in the light 
of circumstances now prevailing rather than to be guided by a decision rendered 
in 1932. 

It may be that the Board, after examining the matter, may reach exactly 
the same conclusion as it did in 1932, but I would feel, at least, that all 
concerned had had an opportunity of presenting their sides of the case to the 
Board, and the whole question would be thoroughly canvassed, and everybody 
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would have his day in court and the opportunity of presenting the argument 
anla he thought would justify a change in the established practice of the 
oard. 

I would be hesitant to accept the amendment also because I feel, without 
further hearings before the Board, there might very easily be a company, or 
municipality which was not represented before this committee, and it might 
do them a serious injustice. I do not think that anything that has been said 
about the bill in the House or elsewhere would have led the municipalities to 
believe that their position would be seriously altered by something done in 
this bill. But I would like to have the Board of Transport Commissioners hold 
a hearing on the subject at which all interested parties, the railways, the muni- 
cipalities, and the public utility companies could put forth their views, and 
the Board could decide whether a principle should be followed, or whether each 
case should be dealt with on its own merits. 


Mr. WESELAK: The Board has absolute discretion now, and it is not bound 
by its previous decisions. 


Hon. Mr. MARLER: That is my understanding. 
Mr. WESELAK: Then this would be surplus legislation. 


Hon. Mr. MArRuER: It converts an absolute discretion into one which is no 
longer absolute; and I think because it has the function of apportioning costs, 
it is essentially an administrative function, and I do not see how you can say 
that the principles of law and equity are to govern. That is my personal 
opinion. 

The CHAIRMAN: Shall this be referred to the Minister of Transport? 

Mr. GREEN: I dit not understand the minister to ask for a recommendation 
in this committee. He said that he would, in the course of administering his 
department, ask the Board of Transport Commissioners to review the situation. 
That I think is a very good idea but to go one step further and say that this 
committee recommends such a thing I think is unnecessary. As the minister 
has pointed out hundreds of municipalities would be affected if there is a change 
in this law and they would be paying part of the shot which the Bell Telephone 
Company is now paying and I do not think this committee should go on record 
as having any doubt about the law as it stands at the present time. Why not 
simply let the minister carry on as he suggests and have it reviewed by the 
board rather than this committee making any recommendations. 


The CHAIRMAN: Is that agreed? 
Agreed. 


Mr. CarricK: I am wondering whether before I got here the suggestion 
made by Mr. Spence had been dealt with. He made a suggestion that part of 
the cost of maintenance of signals be paid out of the crossing fund. I wonder 
whether that has been dealt with or whether you, sir, intend to deal with it? 
Mr. Spence submitted two statements to us and he suggested that the C.P.R. 
should be compensated for the cost of maintenance and operation of the 
highway crossing protection devices that were established under order of 
the board. 

Hon. Mr. Maruer: Mr. Chairman, perhaps as the members of the com- 
mittee will remember when I introduced the resolution which preceded this 
bill I said that’'the question had been considered by the government and that 
we had decided that we would not recommend a change by which annual costs 
of maintenance would be paid out of the Grade Crossing Fund. I think I 
indicated that was not a decision for all time but was a decision for the 
present. I think, and I do not doubt that honourable members would somewhat 
share this view, that the fund should be used primarily to overcome the 
problem of protection and not the problem of maintaining the protection. I 
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think that we might change our minds on the subject afterwards, but for the 
moment at least I would feel happier if we were going to devote all the moneys 
in the fund to the work of protection, grade separation and the capital or 
initial cost rather than maintenance costs which are I admit, not inconsider- 
able, but which do not affect any municipality very heavily. The railways 
are already receiving considerable relief because the contributions from the 
Grade Crossing Fund are being increased and their own contributions are 
being decreased. I think they should not complain too much and I think 
perhaps we might review the question of annual maintenance charges at some 
future time. 

Mr. HERRIDGE: I think the minister is quite correct in that. 

The CHAIRMAN: Shall the preamble carry? 


Carried. 


Shall the title carry? 
Carried. 


Shall the bill carry? 
Carried. 


Shall I report the bill without amendment? 
Carried. 


Hon. Mr. Marurer: May I thank the committee for the courtesy they have 
shown me in allowing me to talk so much before this committee in connection 
with this bill. I hope on future occasions here I will be more of a listener. 


The CHAIRMAN: I think it has been a great pleasure to listen to you, sir. 

Our next meeting will be at 10.00 o’clock on Thursday, May 12, to consider 
' bill 283, an Act to incorporate Westspur Pipe Line Company. 

The committee adjourned. 
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